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CARTA CIRCULAR NUM. 2020-05

A: SECRETARIOS, JEFES DE AGENCIAS, DEPARTAMENTOS E
INSTRUMENTALIDADES PUBLICAS, DIRECTORES EJECUTIVOS,
PRESIDENTES DE LAS CORPORACIONES PUBLICAS Y ALCALDES DE
LOS MUNICIPIOS DEL GOBIERNO DE PUERTO RICO, OFICINA DEL
TERCER SECTOR

ASUNTO: NORMAS PARA LA PROTECCION DE LA LIBERTAD RELIGIOSA EN LA
RAMA EJECUTIVA

I. BASE LEGAL

El Articulo 3 de la Ley Num. 205 -2004, conocida como “Ley Organica del Departamento de
Justicia” (“Ley Num. 205”), dispone que el Secretario de Justicia es el jefe del Departamento de
Justicia y como tal, el principal funcionario de ley y orden del Gobierno de Puerto Rico, encargado
de promover el cumplimiento y ejecucion de la ley, conforme disponen las Secciones 5 y 6 del
Articulo IV de la Constitucion de Puerto Rico. 3 L.P.R.A. § 292. Asimismo, el Articulo 18 de la
Ley Num. 205 faculta al Secretario para adoptar las reglas y reglamentos que estime necesarios
para el cumplimiento de sus funciones y deberes.!

Ademas, la presente Carta Circular se promulga en cumplimiento con la Orden Ejecutiva,
OE-2018-052, de diciembre de 2018, mediante la cual se ordena la creacion de los Centros del
Tercer Sector y Bases de Fe en nueve agencias del Ejecutivo, con miras a que prospectivamente
haya un Centro en cada agencia que trabaje con el tercer sector y organizaciones con base de fe, y
se ordena al Departamento de Justicia establecer las Guias para la Proteccion de la Libertad
Religiosa en la Rama Ejecutiva, modeladas a base del Memorandum for all Executive Departments
and Agencies, Federal Law Protections for Religious Liberty, del Departamento de Justicia
federal, firmado el 6 de octubre de 2017. Esas Guias fueron promulgadas el 11 de febrero de 2019
y su contenido se recoge en esta Carta Circular.
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II. PROPOSITO

Esta Carta Circular se promulga con el fin de darle publicidad a las “Guias Para la Proteccion
Religiosa en la Rama Ejecutiva” firmadas el 11 de febrero de 2019 y que rigen en la
Rama Ejecutiva desde esa fecha. Asi la presente Carta Circular visibiliza, para facil acceso de los
integrantes de la Rama Fjecutiva. el contenido de ese documento. Se incluye algunas enmiendas
técnicas y actualizacion de referencias basadas en los desarrollos jurisprudenciales recientes.

Establecido lo anterior, reafirmamos que la Libertad Religiosa es un derecho fundamental de vital
importancia en Puerto Rico. Comprende el derecho al libre ejercicio del culto religioso consagrado
en la Constitucion de Puerto Rico y protegido a su vez en el texto constitucional, que prohibe el
establecimiento de una religion oficial y dispone una completa separacion de la Iglesia y el Estado.
Este derecho, que en su momento fuera explicado por James Madison como “inalienable por su
naturaleza”,? fue introducido en Puerto Rico por primera vez en el Tratado de Paris de 1898. *

Desde entonces, hasta la eventual aprobacion de la Constitucion de Puerto Rico, este principio ha
permeado y servido de sostén al andamiaje juridico puertorriquefio. Tanto asi que, de forma similar
a la expresion de Madison, en el Diario de Sesiones de la Asamblea Constituyente se manifiesta
en su discusion que los “[d]erechos individuales, ilegislables, la fe religiosa, como el alma de la
misma que la vivifica, pertenecen por su esencia al individuo, no al legislador”. *

La nocién enmarcada en ambas expresiones armoniza con la génesis u origen practico de este
derecho en nuestra tradicion constitucional, cuya fuente son las Enmiendas de la Constitucion de
los Estados Unidos. °* En ellas, la libertad de culto fue el primer derecho reconocido, quizas como
vindicacion historica por las persecuciones religiosas experimentadas en Europa, y a su vez, como

una manera pragmadtica de abordar la diversidad de pensamientos y credos representados por
fundadores. °

Ademas de ser un derecho personal o individual el de ostentar creencias o incluso de adorar en
algin templo o lugar sagrado, el derecho enmarca también la practica y la observancia. Entiéndase,
el derecho de actuar y abstenerse de actuar de cierta manera en acorde con sus preceptos religiosos.
Asi, con marcadas excepciones, nadie debe ser obligado a elegir entre el cumplimiento con su fe
y el cumplimiento con la ley. Por tanto, hasta donde la ley lo permita, las practicas y observancias
religiosas deben ser acomodadas razonablemente en todas las actividades gubernamentales,
incluyendo las areas de recursos humanos, contrataciones y creacion de programas.

Es meritorio sefialar que la Ley Num. 5-2011 fue aprobada con el fin de que todas las agencias
gubernamentales cuenten con una persona enlace para grupos comunitarios y de base de fe. Por su
parte, consono con la citada ley y la politica publica de cero discrimenes, el sefior Gobernador
firmo la Orden Ejecutiva, OE-2018-052, mediante la cual se crean los Centros para el Tercer Sector

2 Véase, Memorandum for all Executive Departments and Agencies, Federal Law Protections for Religious Liberty,
October 6, 2017, pagina 1. (Traduccion nuestra).

3 Articulo X, Tratado de Paris de 1898.

4 Diario de Sesiones de la Asamblea Constituyente, Font Saldafia (Citando a Roméan Baldorioty de Castro), en la pag.
504.

3 Véase, D. Vélez Cabrera, La libertad de culto y la Religious Freedom Restoration Act, Revista Juridica: Asociacion
de Abogados de Puerto Rico, Vol. 3 Num. 1 (2016), pag. 37.
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y Base de Fe en las agencias del Ejecutivo, y en ella se ordena al Departamento de Justicia a
establecer las guias para la proteccion de la libertad religiosa en la Rama Ejecutiva.

En cumplimiento con nuestro deber ministerial, y a tenor con una politica piblica comprometida
con la proteccion de este derecho constitucional de cada ciudadano, procedemos a esbozar los
principios basicos y garantias minimas requeridas por el derecho aplicable, particularmente, para
la Rama Ejecutiva del Gobierno de Puerto Rico. Destacamos que hoy dia la libertad religiosa
conserva su vigencia e indispensabilidad y ha sido arraigada con firmeza como un derecho
fundamental, protegido por las constituciones de Estados Unidos y Puerto Rico, y en diversos
estatutos federales y estatales.

III. PRINCIPIOS DE LIBERTAD RELIGIOSA

L

La libertad religiosa es un derecho fundamental de vital importancia, y estd protegido
expresamente por leyes federales y estatales.

La libertad religiosa estd consagrada en el texto de nuestra Constitucion federal y estatal,
al igual que en diversos estatutos federales y estatales. Esta comprende el derecho de todos
los ciudadanos de practicar su religion libremente, sin ser obligados a suscribirse a
determinada iglesia o a demostrar su afiliacion a una religion como requisito para asumir
un cargo publico. También, comprende el derecho de manifestar sus creencias religiosas,
sujeto a los mismos limites aplicables a toda manera de expresion. En los Estados Unidos
y en Puerto Rico, la libertad religiosa no es solo un asunto de politica publica, sino un
derecho fundamental.

El interés estatal de lograr mayor Separacion de Iglesia y Estado que la provista por la
Clausula de Establecimiento federal, esta limitado por la Clausula de Libre Ejercicio y la
Libertad de Expresion.

El Tribunal Supremo federal resolvié en Widmar v. Vincent, ” y reiter6 en Trinity Lutheran
Church of Columbia, Inc. v. Comer® que el interés estatal de lograr una mayor Separacion
de Iglesia y Estado, que aquella provista por la Clausula de Establecimiento federal, esta
limitado por las protecciones reconocidas al amparo de las clausulas constitucionales
federales sobre el Libre Ejercicio Religioso y la Libertad de Expresion. Esto implica que,
en su aplicacion, el Estado no puede incidir en las protecciones ya concedidas sobre la
Libertad de Culto y la Libertad de Expresion bajo la clausula de la Constitucion federal.

El derecho a la libertad de culto o libre gjercicio de la religion comprende tanto el derecho
de actuar, como el de abstenerse de actuar, de acuerdo con las creencias religiosas que se
ostentan.

El Articulo I, Seccién 3 de la Constitucion de Puerto Rico y la Clausula de Establecimiento
de la Constitucion federal, no solo protegen el derecho a creer o adorar; también protege el
derecho de realizar o abstenerse de realizar ciertos actos fisicos en conformidad a sus

7 Widmar v. Vincent, 454 U.S. 263, 276, 102 S. Ct. 269, 277-78 (1981).
8 Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2024 (2017).
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creencias. Los estatutos federales, ° incluyendo el Religious Freedom Restoration Act of
1993 ("RFRA"), afirman esta proteccion, definiendo el ejercicio de la religion de forma
abarcadora, enmarcando todos los aspectos de la observancia religiosa y préctica, sean o
no centrales a, o requeridos por, una fe religiosa en particular.

4. El derecho a la libertad religiosa aplica a personas y organizaciones.

La Clausula de Libre Ejercicio de la Constitucion federal y el Articulo II Seccion 3 de la
Constitucién de Puerto Rico, no solo protegen a individuos, sino también a la expresion
religiosa de forma colectiva en iglesias u otras denominaciones religiosas, organizaciones
religiosas, escuelas, asociaciones privadas, e inclusive negocios.!

5. Los ciudadanos no renuncian a su libertad religiosa por el hecho de participar en negocios,
en lugares y foros publicos o por interactuar con el gobierno.

Las protecciones constitucionales para la libertad religiosa no estdn condicionadas a que
una persona u organizacion religiosa se separe de la sociedad civil. Aunque la aplicacion
de las protecciones relevantes pudiera diferir en contextos distintos, los individuos y las
organizaciones no tienen que renunciar a las protecciones a su libertad religiosa al proveer
o recibir servicios sociales, educacion, salud; al buscar ganar o al ganarse la vida; al
emplear a otros para hacer lo mismo; al recibir contratos gubernamentales o fondos; o al
interactuar con el gobierno local, estatal o federal.!!

6. El gobierno no limitard actos o abstenciones basidndose en las creencias religiosas
exhibidas.

Para evitar el tipo de persecucion religiosa que llevo a la fundacion de los Estados Unidos
de América, la Clausula de Libre Ejercicio de la Constituciéon federal, y el Articulo II
Seccion 3 de la Constitucion de Puerto Rico ofrecen proteccion contra acciones
gubernamentales dirigidas a afectar conductas religiosas en particular. Con marcadas y
escasas excepciones, el gobierno no puede considerar una conducta como legal cuando es
realizada por motivos seculares, y considerar—Ila misma conducta—ilegal cuando es
realizada por motivos religiosos.

Por ejemplo, el gobierno no puede permitir la distribucién de material y/o panfletos con
expresiones ideoldgicas en un parque, y a su vez, prohibir la distribucién de material y/o
panfletos religiosos en ese mismo parque.'?

7. El gobierno no limitard ni discriminard por razon de religion contra individuos,
corporaciones sin fines de lucro o entidades religiosas, limitando el acceso a fondos,

? Por ejemplo, el Religious Land Use and Institutionalized Persons Act (RLUIPA), Pub.L. 106-274, 42 US.C. §
2000cc ef seq.

10 Burwell v. Hobby Lobby Stores, Inc., 134 S.Ct. 2751 (2014).

1 Véase, Ley Num. 131-2003. 8 L.P.R.A. § 1012. Véase, ademds, United States v. Am. Library Ass'n, 539 U.S. 194,
227-28, 123 S. Ct. 2297, 2316 (2003) (en el contexto de servidores publicos).

12 Véase, ademds, Roman Catholic Diocese of Brooklyn v. Cuomo, 592 US _ (2020) (en el contexto de restricciones
a servicios religiosos vis a vis otras actividades similares de indole secular).
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materiales, propuestas, préstamos u otros programas que estén disponibles a entidades que
ofrezcan servicios a comunidades, grupos o individuos.

Asi como el gobierno, salvo ciertas excepciones, no puede limitar acciones a base de
creencias religiosas, tampoco puede discriminar contra personas o individuos por su
religion. El gobierno no puede excluir a organizaciones religiosas de programas de ayudas,
fondos, grants, etc., siempre y cuando la asistencia gubernamental no se utilice para fines
proselitistas o sea prohibido por ley o reglamentacion federal.

8. Por ejemplo, el Tribunal Supremo federal ha resuelto que el gobierno no puede negarle
participacion a una escuela religiosa en un programa de asistencia de ayuda a la comunidad.
En ese caso, se trataba de un programa que provee reembolsos por material reciclable que
se utilizara para reemplazar superficies peligrosas en parques de nifios. * El gobierno no
discriminara contra individuos o entidades religiosas en la aplicacion de leyes neutrales y
de aplicacion general.

Aunque las personas y organizaciones estin sujetas a leyes de aplicacion general—por
ejemplo, prohibiciones criminales, restricciones de tiempo, lugar y manera a la expresion—
estas no pueden ser aplicadas de forma discriminatoria.

Asi, por ejemplo, el Servicio de Rentas Internas (IRS-Internal Revenue Service) no puede
aplicar la Enmienda Johnson (Johnson Amendment)—Ila cual no permite que
organizaciones sin fines de lucro exentas (501(c)(3)) participen o intervengan en campafias
politicas a favor de un candidato—a una organizacion religiosa, en circunstancias en las
cuales no se la aplicaria a una organizacion sin fines de lucro secular. Ello aplicaria del
mismo modo a una accién o criterio similar del Departamento de Hacienda en Puerto Rico.
En otro ejemplo, el Departamento de Recreacion y Deportes o el Departamento de
Recursos Naturales, no pueden requerir que una organizacion obtenga permisos para
distribuir panfletos o material escrito en un parque, si no exige lo mismo a grupos seculares,
en las mismas circunstancias; y ninguna agencia de gobierno a cargo de conceder permisos
de uso de tierra puede negar un permiso solicitado por un Centro Islamico para construir
una mezquita si ha concedido, o concederia dicho permiso a organizaciones y grupos
seculares, en una posicion similar.

9. El gobierno no puede favorecer o desfavorecer oficialmente a grupos religiosos en
particular.

El Articulo II Seccion 3 de la Constitucion de Puerto Rico, y juntas, la Clausula de Libre
Ejercicio y la Clausula de Establecimiento federal, proscriben que se favorezca a un grupo
religioso sobre otro.

Este principio de neutralidad denominacional significa, por ejemplo, que el gobierno no
puede imponer cargas y regulaciones de forma arbitraria sobre unas denominaciones, y no
imponerlas sobre otras. De ahi que, no podria favorecer la participacion de ciertos grupos
religiosos sobre otros grupos religiosos en la Campafia Benéfica de Empleados Publicos,
basado en sus creencias.'*

13 Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2024 (2017).
Y Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 113 S.Ct. 2217, (1993).
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10.

11.

12

13

El gobierno no puede intervenir con la autonomia de una organizacion religiosa.

El Articulo IT Seccién 3 de la Constitucién de Puerto Rico y tanto la Clausula de Libre
Ejercicio como la Clausula de Establecimiento federal, también limitan la intervencién
gubernamental en disputas intra-denominacionales sobre doctrina, disciplina, o
cualificaciones para el ministerio y membresia. **

Por ejemplo, el gobierno no impondra sus politicas y normas de “no discriminaciéon” de
forma que exija que se modifiquen los requisitos para ser admitidos a los seminarios
catdlicos o los yeshivas judios.

La Religious Freedom Restoration Act of 1993 (RFRA)—Ia cual aplica expresamente a
Puerto Rico—no permite que el gobierno imponga una carga onerosa o sustancial sobre
cualquier aspecto de observancia o practica religiosa, a menos que el gobierno logre
justificar dicha imposicion satisfaciendo un escrutinio estricto.

La RFRA no permite que el gobierno imponga una carga onerosa o sustancial (substantial
burden) sobre la libertad de culto de una persona, salvo si el Estado logra demostrar que la
aplicacion de dicha carga es el medio menos restrictivo u oneroso para alcanzar un interés
apremiante. La RFRA aplica a todas las acciones de las agencias administrativas del
gobierno federal, incluyendo sus regulaciones, adjudicaciones y aplicaciones/ejecuciones,
y la distribucién y administracion de contratos y fondos. De esta misma manera es de
aplicacion expresa a Puerto Rico.

La proteccion de la RFRA no solo se extiende a individuos, sino también a organizaciones,
asociaciones, e incluso algunas corporaciones con fines de lucro.

La RFRA protege el ejercicio de la religion de individuos, y también de corporaciones,
compafiias, asociaciones, bufetes, firmas, sociedades, consorcios, y compaifiias de acciones
compartidas (joint stock companies).

Por ejemplo, el Tribunal Supremo federal ha resuelto que Hobby Lobby, una corporacién
intima (closely held), con fines de lucro y con mas de quinientas tiendas y trece mil
empleados, esta protegida por la RFRA. '

La RFRA no permite al gobierno cuestionar la razonabilidad de una creencia religiosa.

La RFRA es de aplicacién a convicciones religiosas sinceras, sean o no centrales para, u
ordenadas por, una organizacion o tradicion religiosa en particular. A menudo se les
requiere a los partidarios de una religion establecer pardmetros, lineas o limites en la
aplicacion de sus creencias religiosas. El gobierno no tiene la competencia para evaluar la
razonabilidad de dichos parametros, y no es apropiado que lo haga.

Asi, por ejemplo, una agencia de gobierno no puede cuestionar la razonabilidad de la
decision de un obrero de una fabrica, que, segun sus preceptos religiosos, no puede trabajar

5 Mercado, Quilichini v. U.C.P.R., 143 DPR 610 (1997). Véase, Our Lady of Guadalupe School v. Morrissey-Berru,
140 S.Ct. 2049 (2020).

16 Burwell v. Hobby Lobby Stores, Inc., 134 S.Ct. 2751 (2014).
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14.

15.

en una linea de produccién de armas, aunque pueda trabajar en una linea de produccién de
acero el cual podria ser utilizado algin dia para la confeccion de armas.!”

Una accion gubernamental constituye una carga onerosa sobre el ejercicio religioso, si
prohibe un aspecto de la observancia religiosa, compele un acto inconsistente con dicha
observancia o practica, o si presiona sustancialmente para que la persona u organizacion
modifique dicha observancia o préctica.

Debido a que el gobierno no puede cuestionar la razonabilidad de una creencia religiosa o
la evaluacion de un creyente sobre la conexidn religiosa entre el mandato gubernamental y
su creencia, el “test” o el examen de la carga onerosa se enfoca en la extension o magnitud
de la compulsién que implica la accidon gubernamental. En términos generales, una accién
gubernamental que prohibe un aspecto de la observancia religiosa o préactica de una persona
compele un acto inconsistente con dicha observancia o practica, o presiona sustancialmente
al creyente para que modifique su practica u observancia, cualificaria como una carga
onerosa sobre el ejercicio de la religion.

Por ejemplo, constituiria una carga sustancial a una practica religiosa si una regulacion del
Departamento de Correccidén de Puerto Rico impide que un musulmén devoto mantenga
una barba de % de pulgada, la cual este entiende que debe mantener conforme a sus
creencias religiosas.'® De igual manera, una regulacién del Departamento de Salud, que
requiera que los patronos provean seguro médico para medicamentos contraceptivos en
violacion de sus preceptos religiosos, o si se enfrentara multas de negarse a proveerlos por
motivo religioso, ello constituiria una carga onerosa o sustancial sobre una practica
religiosa; una ley que condicione el acceso a beneficios gubernamentales a la disposicion
de un empleado o negocio a trabajar sabado, resultaria en una carga onerosa o sustancial
para aquellos que no puedan trabajar sabados por causa de su practica u observancia
religiosa.

Por otra parte, aun cuando exista una ley que infrinja la practica de una observancia
religiosa, si dicha observancia es inconsecuente para el creyente, no se consideraria como
imposicién de carga sustancial a una préctica religiosa. De otra parte, una ley que regule
solo asuntos gubernamentales internos, y que no involucre ninguna compulsiéon sobre el
creyente, tampoco impone una carga sustancial.

El escrutinio estricto aplicable al RFRA es riguroso

Una vez quien profesa una religion ha identificado una carga sustancial sobre su creencia
religiosa, el gobierno solo puede imponer dicha carga si se trata del medio menos restrictivo
para alcanzar un interés gubernamental apremiante. Solo aquellos intereses del orden més
alto pueden superar reclamos legitimos de libre ejercicio de una religion, y estos intereses
deben ser evaluados en términos especificos en relacion con el individuo y no en términos
generales. Aun si el gobierno lograra demostrar el interés necesario, también tendria que
demostrar que la restriccion elegida sobre el libre ejercicio es la menos restrictiva para
alcanzar dicho interés. Este andlisis requiere que el gobierno demuestre que no puede

Y1 Thomas v. Review Bd. of Indiana Employment Security Div., 450 U.S. 707(1981).
18 Holt v. Hobbs, 135 S.Ct. 853, 574 U.S. 352, (2015).
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16.

17.

18.

acomodar al observante religioso mientras logra su interés mediante una alternativa viable,
la cual podria incluir, en ciertas circunstancias, gastos de fondos adicionales,
modificaciones a exenciones existentes o la creacion de un nuevo programa.

La RFRA aplica inclusive cuando quien profesa alguna religién procura una exencion de
alguna obligacion legal que le requiera conferir beneficios a terceros.

Aunque las cargas impuestas sobre terceros son relevantes para el analisis del RFRA, el
hecho de que una exencion pueda dejar desprovisto a un tercero de un beneficio, no invalida
la exencion categéricamente. Una vez la persona identifica una carga sustancial sobre su
ejercicio religioso, la RFRA requiere que el gobierno federal establezca que su negativa a
concederle un acomodo o una exencion es el medio menos oneroso de alcanzar un interés
apremiante.

El Titulo VII del Civil Rights Act of 1964, segun enmendado, prohibe a los patronos
discriminar contra individuos a base de su religion.

Los patronos, a base del Titulo VII, Ley Num. 45 del 25 de febrero de 1998 y la Ley Num.
8 de 4 de febrero de 2017, segiin enmendadas,'” no contrataran, despedirén, o discriminardn
en contra de cualquier individuo con respecto a su religién. Tales patronos tampoco
deberan clasificar a sus empleados o solicitantes en una manera que los prive o tienda a
privarlos de oportunidades de empleo por causa de su religion. Esta proteccion aplica sin
importar si el individuo es miembro de una mayoria o minoria religiosa. Pero la proteccion
no aplica de igual manera a patronos religiosos, que ostentan ciertas protecciones
constitucionales y estatutarias sobre sus decisiones de contratacion.

La proteccion del Titulo VII se extiende al discrimen por razon de la observancia religiosa
o practica, al igual que por creencia, salvo si el patrono no puede proveer un acomodo

razonable de cierta observancia o practica sin que constituya dificultad o perjuicio excesivo
o indebido.

El Titulo VII define la “religion” de forma abarcadora para incluir todos los aspectos de la
observancia o practica religiosa, salvo cuando un patrono pueda establecer que un aspecto
en particular de dicha observancia o practica no pueda ser acomodada razonablemente sin
que le constituya una dificultad excesiva (undue hardship). *°

¥ Ley Ntm. 8 de 4 de febrero de 2017, segn enmendada, 3 L.P.R.A. § 1469; Ley Num. 45 del 25 de febrero de 1998;
En el caso de patronos privados aplicarfa la Ley Nim. 100 de 30 de Junio de 1959, segiin enmendada, 29 L.P.R.A. §

146.

20 Ni la Ley Ntim. 8 de 4 de febrero de 2017, segiin enmendada, 3 L.P.R.A. § 1469, la Ley Num. 45 del 25 de febrero
de 1998, ni la Ley Ntm. 100, supra, contienen una definicién de religion o de practica religiosa o servicio religioso,
sin embargo, el Titulo VII, y la RFRA son de aplicacion a Puerto Rico. Por su parte, aunque no aplica a servidores
publicos, mencionaremos el Reglamento Num. 8947 del Departamento del Trabajo y Recursos Humanos del Gobierno
de Puerto Rico, del 24 de abril de 2017 como referencia pues define de forma abarcadora los términos pertinentes en
su Articulo IV, incisos (5) y (6) respectivamente:

5. Religion: Significa la identificacién que lleva a cabo un individuo con un credo particular o
tradicion religiosa.

6. Practica Religiosa: Significa toda practica que un individuo realiza o se propone a realizar, la cual
constituya un ejercicio de su credo, religién o préactica de su preferencia.
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19.

Por ejemplo, a los patronos se les requiere ajustar los horarios de trabajo de sus empleados
para la observancia del Shabat, festividades religiosas, u otras observancias religiosas,
salvo si el hacerlo conllevaria una dificultad excesiva, tal como el comprometer
materialmente las operaciones o si contraviniese convenios colectivos. El Titulo VII del
Civil Rights Act of 1964, podria ademas requerir que un patrono modifique una politica
que prohiba que empleados utilicen cubiertas para sus cabezas, de modo que se permita
que un empleado judio utilice una kipa (yarmulke) o que un empleado musulman utilice
un pafiuelo (kufiyya, hiyab, etc).

Un patrono que alegue no poder acomodarse razonablemente a una observancia religiosa
o préctica debera demostrar la dificultad excesiva sobre su negocio con especificidad, y no
podréa fundamentarse en presunciones o especulaciones sobre las dificultades que pudieran
surgir del acomodo.”!

Las Guias sobre el ejercicio religioso y la expresion religiosa en el ambito laboral federal
del Presidente Bill Clinton, proveen ejemplos ttiles para las agencias del gobierno sobre
acomodos razonables por observancia religiosa en el trabajo.

El Presidente Clinton emitié Guias sobre el Ejercicio Religioso y la Expresion Religiosa
en el Ambito Laboral Federal (“Guias de Clinton™), véase anejo, las cuales explican que
los empleados federales pueden tener materiales religiosos en sus escritorios privados y
leerlos durante sus recesos o periodos de descanso; pueden discutir sus visiones religiosas
con otros empleados, sujeto a las mismas limitaciones aplicables a otras formas de
expresion de empleados; pueden exhibir mensajes religiosos en sus vestimentas o utilizar
medallones religiosos; y pueden invitar a otros a visitar sus servicios religiosos, excepto en
el momento en que dicha expresion se torna excesiva o acosadora. Las Guias de Clinton
tienen la fuerza de una Orden Ejecutiva, y sirven de guia o modelo sobre maneras en las

7. Servicio religioso: Significa toda actividad o ceremonia de la religion de preferencia de un
individuo.

21 Véase, How does an employer determine if a religious accommodation imposes more than a minimal burden on
operation of the business (or an "undue hardship")? Disponible en:
https://www.eeoc.cov/eeoc/newsroom/wysk/workplace religious accommodation.cfin.

Examples of burdens on business that are more than minimal (or an "undue hardship"”) include:
violating a seniority system; causing a lack of necessary staffing; jeopardizing security or health;
or costing the employer more than a minimal amount.

If a schedule change would impose an undue hardship, the employer must allow co-workers to
voluntarily substitute or swap shifts to accommodate the employee's religious belief or practice. If
an employee cannot be accommodated in his current position, transfer to a vacant position may be
possible.

Infrequent payment of overtime to employees who substitute shifts is not considered an undue
hardship. Customer preference or co-worker disgruntlement does not justify denying a religious
accommodation.

It is advisable for employers to make a case-by-case determination of any requested religious
accommodations, and to train managers accordingly.
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cuales la observancia religiosa y practica puedan ser acomodadas razonablemente en el
lugar de empleo.

20. Como norma general, el gobierno no puede establecer como condicién para la otorgacion
de fondos o contrato, €l que una organizacion religiosa abandone sus exenciones” para
contratar personal, o que renuncie a los atributos de su caracter religioso.

Las organizaciones religiosas tienen derecho a competir por asistencia financiera federal y
estatal utilizada para apoyar programas gubernamentales, en igualdad de condiciones
(equal footing). No se les requerira alterar su caracter religioso para participar de programas
gubernamentales, ni se le exigira que cesen de realizar actividades explicitamente religiosas
fuera del programa, ni que renuncien a las protecciones estatutarias que cobijan sus
decisiones de contratar empleados.”

IV. AGENCIAS COMO PATRONOS

La Rama FEjecutiva deberd revisar sus politicas y practicas actuales para garantizar su
cumplimiento con todas las leyes y politicas federales y estatales aplicables, en torno al acomodo
de observancias y practicas religiosas en el lugar de trabajo, y deberdn cumplir con dichas leyes.
En particular, todas las agencias deberan revisar las Guias sobre el Ejercicio Religioso y la
Expresion Religiosa en el Ambito Laboral Federal (“Guias de Clinton™) del 14 de agosto de 1997,
para garantizar su cumplimiento con estas guias.

Las agencias deberdn considerar ademés pasos practicos para mejorar sus salvaguardas para la
libertad religiosa en el lugar de trabajo, incluyendo a través de la consulta de expertos en la materia
que puedan contestar preguntas sobre las normas de no discrimen religioso, sitios de internet en

22 Las organizaciones religiosas, por ley, ostentan diversas exenciones, por ejemplo, contributivas.

2 Existen protecciones constitucionales y estatutarias que aplican a ciertas decisiones de contratacién en el empleo.
Particularmente, los patronos religiosos tienen derecho a emplear solo a personas cuyas creencias religiosas y
conductas sean consistentes con los preceptos de dicho patrono. Corporaciones religiosas, asociaciones, instituciones
educativas, y sociedades—entiéndase, entidades organizadas con propositos religiosos y que realizan actividades
consistentes con, y en promocion de dichos fines—tienen una exencién estatutaria expresa de la prohibicién de
discrimen religioso en el empleo del Titulo VII. Bajo esta exencion, las organizaciones religiosas pueden elegir
emplear exclusivamente a personas cuyas creencias y conducta sean consistentes con los preceptos religiosos de la
organizacion. Dicha disposicidn establece que:

(a) Inapplicability of title to certain aliens and employees of religious entities. This title [42 USCS
88 2000e et seq.] shall not apply to an employer with respect to the employment of aliens
outside any State, or to a religious corporation, association, educational institution, or society
with respect to the employment of individuals of a particular religion to perform work
connected with the carrying on by such corporation, association, educational institution, or
society of its activities.

42 U.S.C.S. § 2000e-1 Exemption

Ello implica que, por ejemplo, un colegio luterano, puede decidir contratar solo a luteranos practicantes, solo a
cristianos practicantes o solo a aquellos dispuestos a adherirse a un codigo de conducta consistente con los preceptos
de la comunidad luterana que auspicia a dicha escuela. Incluso, aun sin aplicar la exencién del Titulo VII, los patronos
religiosos podrian reclamar un derecho similar al amparo de la RFRA o de las Clausulas Religiosas de la Constitucion
federal y estatal.
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los cuales los empleados puedan aprender mas sobre sus derechos de acomodo religioso, y
entrenamiento para todos los empleados sobre las protecciones federales y estatales para la practica
y observancia religiosa en el lugar de trabajo. También es conveniente consultar el EEOC
Compliance Manual sobre acomodo religioso.?

V. CREACION DE REGLAMENTOS

En la creacién de reglamentos, normas, regulaciones, y politica publica, se deben considerar
proactivamente, las cargas potenciales sobre el ejercicio de la religién y posibles acomodos
necesarios para abordar dichas cargas.

« Deben considerar la designacion de un oficial que revise las reglas propuestas o desarrollar
alglin otro proceso similar con este fin.

» En el desarrollo de ese proceso, deben considerar el peritaje de la Oficina del Tercer Sector
y Base de Fe para identificar preocupaciones sobre el efecto de posibles acciones de la
agencia sobre el ejercicio religioso.

» Independientemente del proceso elegido deberan garantizar que ha revisado todos los
reglamentos, normas, regulaciones, y politica publica propuesta que pudieran tener un
efecto sobre la libertad religiosa en cumplimiento con los principios de libertad religiosas
esbozados en este documento y apéndices antes de finalizar dichos reglamentos, normas,
regulaciones y politica ptblica.

Si a pesar de la revision interna, algiin miembro del ptblico identifica alguna preocupacion
significante sobre el cumplimiento prospectivo de alguna regulacion con las protecciones
gubernamentales a la libertad religiosa durante algiin periodo para la expresion publica al
respecto, por ejemplo, en vistas publicas, la agencia debera atender, evaluar y responder
cuidadosamente dicha solicitud en su decision final. »

En circunstancias apropiadas, se podria explicar que considerara solicitudes de acomodo
“caso a caso” en lugar de la regulacién misma, pero la agencia deberd proveer una
justificacion para esa manera de abordarlo.

De forma similar a las agencias administrativas a cargo de regulaciones y las agencias
concernientes al cumplimiento de la ley deben considerar si sus acciones son consistentes con las
protecciones federales y estatales a la libertad religiosa. Particularmente, las agencias deben
recordar que la RFRA aplica a las agencias del orden ptblico del mismo modo en que aplica a
cualquier otra accién gubernamental. Ademads, debe considerarse la RFRA en el establecimiento
de sus normas y prioridades, que se aplicaran a toda la agencia, al igual que en la toma de
decisiones, a la hora de tomar o continuar cualquier accion, y al formular normas de aplicacion
general anunciadas en adjudicaciones de la agencia.

Las agencias deben recordar que la implementacién discriminatoria de leyes no discriminatorias
también puede violar la Constitucion (federal y estatal). Asi, las agencias no pueden distinguir o

2 Disponible en: https://fwww.eeoc.gov/policy/docs/religion.html.
2 Véase, Perezv. Mortgage Bankers Ass'n, 135 S. Ct. 1199, 1203 (2015).
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tratar de forma desigual a organizaciones o conductas religiosas para darles un trato desventajado
en la implementacion de acciones y prioridades de la agencia.

A modo de referencia, en la esfera federal, por medio de la Orden Ejecutiva 13798 del Presidente
de los EEUU, se le ordend al Secretario del Tesoro, que hasta donde permita la ley, no tome
ninguna accién adversa en contra de ningtin individuo, casa de adoracién, u otras organizaciones
basado en que dicho individuo u organizacion se expresa o se ha expresado sobre asuntos morales
o politicos desde una perspectiva religiosa, en escenarios en los cuales expresiones de cardcter
similar desde una perspectiva no-religiosa no han sido consideradas inapropiadas. * De esta misma
manera, el requerimiento de no discriminar contra organizaciones o conducta religiosa aplica a
todas las actividades de cumplimiento, ejecucion o implementacién de la Rama Ejecutiva federal,
incluyendo los componentes concernientes del Departamento de Justicia federal. Las agencias del
Gobierno de Puerto Rico deberan aplicar el mismo criterio.

VI. CONTRATACIONES Y DISTRIBUCION DE FONDOS FEDERALES.

La Rama Ejecutiva y sus dependencias no discriminaran contra organizaciones religiosas en sus
contrataciones o actividades de solicitud y manejo de fondos. A las organizaciones religiosas se
les dara la oportunidad de competir por fondos gubernamentales o contratos, y participar en
programas gubernamentales en las mismas condiciones que las organizaciones no-religiosas.

Salvo en circunstancias inusuales, las agencias no condicionaran el recibo o acceso a contratos o
fondos a la renuncia de la organizacion religiosa de sus exenciones del Civil Rights Act of 1964,%
sobre sus practicas de contratacién de empleados, o cualquier otra protecciéon constitucional o
estatutaria. Particularmente, las agencias no deberan intentar inmiscuirse en asuntos internos de
administracion o limitar actividades protegidas de dichas organizaciones utilizando las
condiciones para la otorgacién de contratos o fondos salvo que el programa federal disponga lo
contrario. Por su parte, la Ley 131-2003 cuyo fin es autorizar al Gobierno de Puerto Rico, “a
contratar con las organizaciones comunitarias y de base religiosa y otras organizaciones seculares
con o sin fines de lucro y asignar fondos para proveer asistencia social y econdémica a personas
que cualifiquen para las mismas bajo las mismas condiciones que cualificarian de solicitarlas
directamente al gobierno...” dispone lo siguiente:

(1) Organizaciones religiosas. — Una organizacion comunitaria, caritativa o de base
religiosa con un contrato con el Gobierno de Puerto Rico, sus agencias o sus
instrumentalidades retendra su independencia del gobierno, incluso su control sobre la
definicion, desarrollo, practica y expresion de sus creencias religiosas.

(2) Salvaguardas adicionales. — El Gobierno de Puerto Rico no requerird a las
organizaciones comunitarias, caritativas, o religiosas que:

(a) Alteren su forma de gobierno interno, o

(b) remuevan el arte religioso, esculturas u otros simbolos, de manera que puedan
ser elegibles para contratar con el Gobierno para proveer asistencia, o para aceptar

% Exec. Order No. 13798, § 2, 82 Fed. Reg. at 21675.
T 42 US.CS. § 2000e-1 (a).
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certificados u otras formas de desembolsos, para un programa fundado bajo la sec.
1011(b) (1) de este titulo. *

VI. APLICABILIDAD

Las Guias para la Proteccion de la Libertad Religiosa en la presente Carta Circular le serdn de
aplicacidn a la Rama Ejecutiva del Gobierno de Puerto Rico y sus componentes.

VII. DEROGACION

A su vez, se deroga cualquier otra carta circular, Orden Administrativa, memorando, comunicacién

escrita o instruccion anterior en todo cuanto sea incompatible con los dispuesto en la presente
Carta Circular.

VIII. VIGENCIA

Esta Carta Circular entrara en vigor inmediatamente.

En San Juan, Puerto Rico hoy Z de deceenore de 2020.

/ CCJ@\M o O

M7fﬁnez

Secretaria Interina

2 8 L.P.R.A. § 1014. Enfasis nuestro.



THE WHITE HOUSE
Office of the Press Secretary

For Immediate Release August 14, 1997

GUIDELINES ON RELIGIOUS EXERCISE AND RELIGIOUS EXPRESSION IN THE
FEDERAL WORKYPLACE

The following Guidelines, addressing religious exercise and religious expression, shall apply to all
civilian executive branch agencies, officials, and employees in the Federal workplace.

These Guidelines principally address employees' religious exercise and religious expression when
the employees are acting in their personal capacity within the Federal workplace and the public
does not have regular exposure to the workplace. The Guidelines do not comprehensively address
whether and when the government and its employees may engage in religious speech directed at
the public. They also do not address religious exercise and religious expression by uniformed
military personnel, or the conduct of business by chaplains employed by the Federal Government.
Nor do the Guidelines define the rights and responsibilities of non-governmental employers —
including religious employers — and their employees. Although these Guidelines, including the
examples cited in them, should answer the most frequently encountered questions in the Federal
workplace, actual cases sometimes will be complicated by additional facts and circumstances that
may require a different result from the one the Guidelines indicate.

Section 1. Guidelines for Religious Exercise and Religious Expression in the Federal Workplace.
Executive departments and agencies ("agencies") shall permit personal religious expression by
Federal employees to the greatest extent possible, consistent with requirements of law and interests
in workplace efficiency as described in this set of Guidelines. Agencies shall not discriminate
against employees on the basis of religion, require religious participation or non-participation as a
condition of employment, or permit religious harassment. And agencies shall accommodate
employees' exercise of their religion in the circumstances specified in these Guidelines. These
requirements are but applications of the general principle that agencies shall treat all employees
with the same respect and consideration, regardless of their religion (or lack thereof).

A. Religious Expression. As a matter of law, agencies shall not restrict personal religious
expression by employees in the Federal workplace except where the employee's interest in the
expression is outweighed by the government's interest in the efficient provision of public services
or where the expression intrudes upon the legitimate rights of other employees or creates the
appearance, to a reasonable observer, of an official endorsement of religion. The examples cited

in these Guidelines as permissible forms of religious expression will rarely, if ever, fall within
these exceptions.



As a general rule, agencies may not regulate employees' personal religious expression on the basis
of its content or viewpoint. In other words, agencies generally may not suppress employees' private
religious speech in the workplace while leaving unregulated other private employee speech that
has a comparable effect on the efficiency of the workplace -- including ideological speech on
politics and other topics — because to do so would be to engage in presumptively unlawful content
or viewpoint discrimination. Agencies, however, may, in their discretion, reasonably regulate the

time, place and manner of all employee speech, provided such regulations do not discriminate on
the basis of content or viewpoint.

The Federal Government generally has the authority to regulate an employee's private speech,
including religious speech, where the employee's interest in that speech is outweighed by the
government's interest in promoting the efficiency of the public services it performs. Agencies
should exercise this authority evenhandedly and with restraint, and with regard for the fact that
Armericans are used to expressions of disagreement on controversial subjects, including religious
ones. Agencies are not required, however, to permit employees to use work time to pursue religious
or ideclogical agendas. Federal employees are paid to perform official work, not to engage in
personal religious or ideological campaigns during work bours.

(1) Expression in Private Work Areas. Employees should be permitted to engage in private
religious expression in personal work areas not regularly open to the public to the same extent that
they may engage in nonreligious private expression, subject to reasonable content- and viewpoint-
neutral standards and restrictions: such religious expression must be permitted so long as it does
not interfere with the agency's carrying out of its official responsibilities.

Examples

(2) An employee may keep a Bible or Koran on her private desk and read it during breaks.

(b) An agency may restrict all posters, or posters of a certain size, in private work areas, or require
that such posters be displayed facing the employee, and not on common walls; but the employer
typically cannot single out religious or anti-religious posters for harsher or preferential treatment.

(2) Expression Among Fellow Employees. Employees should be permitted to engage in religious
expression with fellow employees, to the same extent that they may engage in comparable
nonreligious private expression, subject to reasonable and content-neutral standards and
restrictions: such expression should not be restricted so long as it does not interfere with workplace
efficiency. Though agencies are entitled to regulate such employee speech based on reasonable
predictions of disruption, they should not restrict speech based on merely hypothetical concerns,
having little basis in fact, that the speech will have a deleterious effect on workplace efficiency.

Examples

(2) In informal settings, such as cafeterias and hallways, employees are entitled to discuss their
religious views with one another, subject only to the same rules of order as apply to other employee

expression. If an agency permits unrestricted nonreligious expression of a controversial nature, it
must likewise permit equally controversial religious expression.

(b) Employees are entitled to display religious messages on items of clothing to the same extent
that they are permitted to display other comparable messages. So long as they do not convey any



governmental endorsement of religion, religious messages may not typically be singled out for
Suppression.

(c) Employees generally may wear religious medallions over their clothes or so that they are

otherwise visible. Typically, this alone will not affect workplace efficiency, and therefore is
protected.

(3) Expression Directed at Fellow Employees. Employees are permitted to engage in religious
expression directed at fellow employees, and may even attempt to persuade fellow employees of
the correctness of their religious views, to the same extent as those employees may engage in
comparable speech not involving religion. Some religions encourage adherents to spread the faith
at every opportunity, a duty that can encompass the adherent's workplace. As a general matter,
proselytizing is as entitled to constitutional protection as any other form of speech -- as long as a
reasonable observer would not interpret the expression as government endorsement of religion.
Employees may urge a colleague to participate or not to participate in religious activities to the
same extent that, consistent with concerns of workplace efficiency, they may urge their colleagues
to engage in or refrain from other personal endeavors. But employees must refrain from such
expression when a fellow employee asks that it stop or otherwise demonstrates that it is

unwelcome. (Such expression by supervisors is subject to special consideration as discussed in
Section B(2) of these guidelines.)

Examples

(a) During a coffee break, one employee engages another in a polite discussion of why his faith
should be embraced. The other employee disagrees with the first employee's religious exhortations,

but does not ask that the conversation stop. Under these circumstances, agencies should not restrict
or interfere with such speech.

(b) One employee invites another employee to attend worship services at her church, though she
knows that the invitee is a devout adherent of another faith. The invitee is shocked, and asks that

the invitation not be repeated. The original invitation is protected, but the employee should honor
the request that no further invitations be issued.

(¢) In a parking lot, a non-supervisory employee hands another employee a religious tract urging
that she convert to another religion lest she be condemned to eternal dammnation. The proselytizing
employee says nothing further and does not inquire of his colleague whether she followed the
pamphlet's urging. This speech typically should not be restricted.

Though personal religious expression such as that described in these examples, standing alone, is
protected in the same way, and to the same extent, as other constitutionally valued speech in the
Federal workplace, such expression should not be permitted if it is part of a larger pattern of verbal
attacks on fellow employees (or a specific employee) not sharing the faith of the speaker. Such
speech, by virtue of its excessive or harassing nature, may constitute religious harassment or create

a hostile work environment, as described in Part B(3) of these Guidelines, and an agency should
not tolerate it.

(4) Expression in Areas Accessible to the Public. Where the public has access to the Federal
workplace, all Federal employers must be sensitive to the Establishment Clause's requirement that
expression not create the reasonable impression that the government is sponsoring, endorsing, or



inhibiting re ligion generally, or favoring or disfavoring a particular religion. This is particularly
important in agencies with adjudicatory functions.

However, even in workplaces open to the public, not all private employee religious expression is
forbidden. For example, Federal employees may wear personal religious jewelry absent special
circumstances (such as safety concerns) that might require a ban on all similar nonreligious
jewelry. Employees may also display religious art and literature in their personal work areas to the
same extent that they may display other art and literatuze, so long as the viewing public would
reasonably understand the religious expression to be that of the employee acting in her personal
capacity, and not that of the government itself. Similarly, in their private time employees may
discuss religion with willing coworkers in public spaces to the same extent as they may discuss

other subjects, so long as the public would reasonably understand the religious expression to be
that of the employees acting in their personal capacities.

B. Religious Discrimination. Federal agencies may not discriminate against employees on the basis
of their religion, religious beliefs, or views concerning religion.

(1) Discrimination in Terms and Conditions. No agency within the executive branch may promote,
refuse to promote, hire, refuse to hire, or otherwise favor or disfavor, an employee or potential
employee because of his or her religion, religious beliefs, or views concerning religion.

Examples

(a) A Federal agency may not refuse to hire Buddhists, or impose more onerous requirements on
applicants for employment who are Buddhists.

(b) An agency may not impose, explicitly or implicitly, stricter promotion requirements for
Christians, or impose stricter discipline on Jews than on other employees, based on their religion.

Nor may Federal agencies give advantages to Christians in promotions, or impose lesser discipline
on Jews than on other employees, based on their religion.

(c) A supervisor may not impose more onerous work requirements on an employee who is an
atheist because that employee does not share the supervisor's religious beliefs.

(2) Coercion of Employee's Participation or Nonparticipation in Religious Activities. A person
holding supervisory authority over an employee may not, explicitly or implicitly, insist that the
employee participate in religious activities as a condition of continued employment, promotion,
salary increases, preferred job assignments, or any other incidents of employment. Nor may a
supervisor insist that an employee refrain from participating in religious activities outside the
workplace except pursuant to otherwise legal, neutral restrictions that apply to employees' off-duty

conduct and expression in general (e.g., restrictions on political activities prohibited by the Hatch
Act).

This prohibition leaves supervisors free to engage in some kinds of speech about religion. Where
a supervisor's religious expression is not coercive and is understood as his or her personal view,
that expression is protected in the Federal workplace in the same way and to the same extent as
other constitutionally valued speech. For example, if surrounding circumstances indicate that the
expression is merely the personal view of the supervisor and that employees are free to reject or

ignore the supervisor's point of view or invitation without any harm to their careers or professional
lives, such expression is so protected.



Because supervisors have the power to hire, fire, or promote, employees may reasonably perceive
their supervisors' religious expression as coercive, even if it was not intended as such. Therefore,
supervisors should be careful to ensure that their statements and actions are such that employees
do not perceive any coercion of religious or non-religious behavior (or respond as if such coercion
is occurring), and should, where necessary, take appropriate steps to dispel such misperceptions.

Examples

(2) A supervisor may invite coworkers to a son's confirmation in a church, a daughter's bat mitzvah

in a synagogue, or to his own wedding at a temple. Buta supervisor should not say to an employee:
"] didn't see you in church this week. I expect to see you there this Sunday.”

(b) On a bulletin board on which personal notices unrelated to work regularly are permitted, a
supervisor may post a flyer announcing an Easter musical service at her church, with a handwritten
notice inviting co-workers to attend. But a supervisor should not circulate a memo announcing that
he will be leading a lunch-hour Talmud class that employees should attend in order to participate
in a discussion of career advancement that will convene at the conclusion of the class.

(c) During a wide-ranging discussion in the cafeteria about various non-work related maiters, a
supervisor states to an employee her belief that religion is important in one's life. Without more,
this is not coercive, and the statement is protected in the Federal workplace in the same way, and
to the same extent, as other constitutionally valued speech.

(d) A supervisor who is an atheist has made it known that he thinks that anyone who attends church
regularly should not be trusted with the public weal. Over a period of years, the supervisor
regularly awards merit increases to employees who do not attend church routinely, but not to

employees of equal merit who do attend church. This course of conduct would reasonably be
perceived as coercive and should be prohibited.

(¢) At a lunch-table discussion about abortion, during which a wide range of views are vigorously
expressed, a supervisor shares with those he supervises his belief that God demands full respect
for unborn life, and that he believes it is appropriate for all persons to pray for the unborn. Another
supervisor expresses the view that abortion should be kept legal because God teaches that women
must have control over their own bodies. Without more, neither of these comments coerces
employees' religious conformity or conduct. Therefore, unless the supervisors take further steps to
coerce agreement with their view or act in ways that could reasonably be perceived as coercive,

their expressions are protected in the Federal workplace in the same way and to the same extent as
other constitutionally valued speech.

(3) Hostile Work Environment and Harassment. The law against workplace discrimination protects
Federal employees from being subjected to a hostile environment, or religious harassment, in the
form of religiously discriminatory intimidation, or pervasive or severe religious ridicule or insult,
whether by supervisors or fellow workers. Whether particular conduct gives rise to a hostile
environment, or constitutes impermissible religious harassment, will usually depend upon its
frequency or repetitiveness, as well as its severity. The use of derogatory language in an assaultive
manner can constitute statutory religious harassment if it is severe or invoked repeatedly. A single
incident, if sufficiently abusive, might also constitute statutory harassment. However, although
employees should always be guided by general principles of civility and workplace efficiency, a
hostile environment is not created by the bare expression of speech with which some employees



might disagree. In a country where freedom of speech and religion are guaranteed, citizens should
expect to be exposed to ideas with which they disagree.

The examples below are intended to provide guidance on when conduct or words constitute
religious harassment that should not be tolerated in the Federal workplace. In a particular case, the
question of employer liability would require consideration of additional factors, including the

extent to which the agency was aware of the harassment and the actions the agency took to address
it.

Examples

(a) An employee repeatedly makes derogatory remarks to other employees with whom she is
assigned to work about their faith or lack of faith. This typically will constitute religious
harassment. An agency should not tolerate such conduct.

(b) A group of employees subjects a fellow employee to a barrage of comments about his sex life,
knowing that the targeted employee would be discomforted and offended by such comments

because of his religious beliefs. This typically will constitute harassment, and an agency should
not tolerate it. ' '

(c) A group of employees that share a common faith decides that they want to work exclusively
with people who share their views. They engage in a pattern of verbal attacks on other employees

who do not share their views, calling them heathens, sinners, and the like. This conduct should not
be tolerated.

(d) Two employees have an angry exchange of words. In the heat of the moment, one makes a
derogatory comment about the other's religion. When tempers cool, no more is said. Unless the
words are sufficiently severe or pervasive to alter the conditions of the insulted employee's
employment or create an abusive working environment, this is not statutory religious harassment.

(e) Employees wear religious jewelry and medallions over their clothes or so that they are
otherwise visible. Others wear buitons with a generalized religious or anti-religious message.
Typically, these expressions are personal and do not alone constitute religious harassment.

(f) In her private work area, a Federal worker keeps a Bible or Koran on her private desk and reads
it during breaks. Another employee displays a picture of Jesus and the text of the Lord's Prayer in
her private work area. This conduct, without more, is not religious harassment, and does not create

an impermissible hostile environment with respect to employees who do not share those religious
views, even if they are upset or offended by the conduct.

(g) During lunch, certain employees gather on their own time for prayer and Bible study in an
empty conference room that employees are generally free to use on a first-come, first-served basis.
Such a gathering does not constitute religious harassment even if other employees with different
views on how to pray might feel excluded or ask that the group be disbanded.

C. Accommodation of Religious Exercise. Federal law requires an agency to accommodate
employees' exercise of their religion unless such accommodation would impose an undue hardship
on the conduct of the agency's operations. Though an agency need not make an accommodation
that will result in more than a de minimis cost to the agency, that cost or hardship nevertheless
must be real rather than speculative or hypothetical: the accommodation should be made unless it



would cause an actual cost to the agency or to other employees or an actual disruption of work, or
unless it is otherwise barred by law.

In addition, religious accommodation cannot be disfavored vis-a-vis other, nonreligious

accommodations. Therefore, a religious accommodation cannot be denied if the agency regularly
permits similar accommodations for nonreligious purposes.

Examples

(a) An agency must adjust work schedules to accommodate an employee's religious observance --
for example, Sabbath or religious holiday observance -- if an adequate substitute is available, or if
the employee's absence would not otherwise impose an undue burden on the agency.

(b) An employee must be permitted to wear religious garb, such as a crucifix, a yarmulke, or a
head scarf or hijab, if wearing such attire during the work day is part of the employee's religious

practice or expression, so long as the wearing of such garb does not unduly interfere with the
functioning of the workplace.

(c) An employee should be excused from a particular assignment if performance of that assignment

would contravene the employee's religious beliefs and the agency would not suffer undue hardship
in reassigning the employee to another detail.

(d) During lunch, certain employees gather on their own time for prayer and Bible study in an
empty conference room that employees are generally free touseona first-come, first-served basis.
Such a gathering may not be subject to discriminatory restrictions because of its religious content.

In those cases where an agency's work rule imposes a substantial burden on a particular employee's
exercise of religion, the agency must go further: an agency should grant the employee an

exemption from that rule, unless the agency has a compelling interest in denying the exemption
and there is no less restrictive means of furthering that interest.

Examples

(a) A corrections officer whose religion compels him or her to wear long hair should be granted
an exemption from an otherwise generally applicable hair-length policy unless denial of an

exemption is the least restrictive means of preserving safety, security, discipline or other
compeliing interests.

(b} An applicant for employment in a governmental agency who is a Jehovah's Witness should not

be compelled, contrary to her religious beliefs, to take a loyalty oath whose form is religiously
objectionable.

D. Establishment of Religion. Supervisors and employees must not engage in activities or
expression that a reasonable observer would interpret as Government endorsement or denigration
of religion or a particular religion. Activities of employees need not be officially sanctioned in
order to violate this principle; if, in all the circumstances, the activities would leave a reasonable
observer with the impression that Government was endorsing, sponsoring, or inhibiting religion
generally or favoring or disfavoring a particular religion, they are not permissible. Diverse factors,

such as the context of the expression or whether official channels of communication are used, are
relevant to what a reasonable observer would conclude.

Examples



(a) At the conclusion of each weekly staff meeting and before anyone leaves the room, an
employee leads a prayer in which nearly all employees participate. All employees are required to
attend the weekly meecting. The supervisor neither explicitly recognizes the prayer as an official
function nor explicitly states that no one need participate in the prayer. This course of conduct is

not permitted unless under all the circumstances a reasonable observer would conclude that the
prayer was not officially endorsed.

(b) At Christmas time, a supervisor places a wreath over the entrance to the office's main reception
area. This course of conduct is permitted.

Section 2. Guiding Legal Principles. In applying the guidance set forth in section 1 of this order,
executive branch departments and agencies should consider the following legal principles.

A. Religious Expression. It is well-established that the Free Speech Clause of the First Amendment
protects Government employees in the workplace. This right encompasses a right to speak about
religious subjects. The Free Speech Clause also prohibits the Government from singling out
religious expression for disfavored treatment: "[Plrivate religious speech, far from being a First
Amendment orphan, is as fully protected under the Free Speech Clause as secular private
expression," Capitol Sq. Review Bd. v. Pinette, 115 S.Ct. 2448 (1995). Accordingly, in the
Government workplace, employee religious expression cannot be regulated because ofits religious

character, and such religious speech typically cannot be singled out for harsher treatment than
other comparable expression.

Many religions strongly encourage their adherents to spread the faith by persuasion and example
at every opportunity, a duty that can extend to the adherents' workplace. As a general matter,
proselytizing is entifled to the same constitutional protection as any other form of speech.

Therefore, in the governmental workplace, proselytizing should not be singled out because of its
content for harsher treatment than nonreligious expression.

However, it is also well-established that the Government in its role as employer has broader
discretion to regulate its employees' speech in the workplace than it does to regulate speech among
the public at large. Employees' expression on matters of public concern can be regulated if the
employees' interest in the speech is outweighed by the interest of the Government, as an employer,
in promoting the efficiency of the public services it performs through its employees. Governmental
employers also possess substantial discretion to impose content-neutral and viewpoint-neutral
time, place, and manner rules regulating private employee expression in the workplace (though
they may not structure or administer such rules to discriminate against particular viewpoints).
Furthermore, employee speech can be regulated or discouraged if it impairs discipline by SUperiors,
has a detrimental impact on close working relationships for which personal loyalty and confidence
are necessary, impedes the performance of the speaker's duties or interferes with the regular
operation of the enterprise, or demonstrates that the employee holds views that could lead his
employer or the public reasonably to question whether he can perform his duties adequately.

Consistent with its fully protected character, employee religious speech should be treated, within
the Federal workplace, like other expression on issues of public concern: in a particular case, an
employer can discipline an employee for engaging in speech if the value of the speech 1s
outweighed by the employer's interest in promoting the efficiency of the public services it performs
through its employee. Typically, however, the religious speech cited as permissible in the various
examples included in these Guidelines will not unduly impede these interests and should not be



regulated. And rules regulating employee speech, like other rules regulating speech, must be
carefully drawn to avoid any wnnecessary limiting or chilling of protected speech.

B. Discrimination in Terms and Conditions. Title VII of the Civil Rights Act of 1964 makes it
unlawful for employers, both private and public, to "fail or refuse to hire or to discharge any
individual, or otherwise to discriminate against any individual with respect to compensation, terms,
conditions, or privileges of employment, because of such individual's . . . religion." 42 U.S.C.
2000e-2(a)(1). The Federal Government also is bound by the equal protection component of the
Due Process Clause of the Fifth Amendment, which bars intentional discrimination on the basis of
religion. Moreover, the prohibition on religious discrimination in employment applies with
particular force to the Federal Government, for Asticle VI, clause 3 of the Constitution bars the
Government from enforcing any religious test as a requirement for qualification to any Office. In
addition, if a Government law, regulation or practice facially discriminates against employees'
private exercise of religion or is intended to infringe upon or restrict private religious exercise,
then that law, regulation, or practice implicates the Free Exercise Clause of the First Amendment.
Last, under the Religious Freedom Restoration Act, 42 U.S.C. 2000bb-1, Federal governmental
action that substantially burdens a private party's exercise of religion can be enforced only if it is
justified by a compelling interest and is narrowly tailored to advance that interest.

C. Coercion of Employees' Participation or Nonparticipation in Religious Activities. The ban on
religious discrimination is broader than simply guaranteeing nondiscriminatory treatment in
formal employment decisions such as hiring and promotion. It applies to all terms and conditions
of employment. It follows that the Federal Government may not require or coerce its employees
to engage in religious activities or to refrain from engaging in religious activity. For example, a
supervisor may not demand attendance at (or a refusal to attend) religious services as a condition
of continued employment or promotion, or as a criterjon affecting assignment of job duties. Quid
pro quo discrimination of this sort is illegal. Indeed, wholly apart from the legal prohibitions
against coercion, supervisors may not insist upon employees' conformity to religious behavior in
their private lives any more than they can insist on conformity to any other private conduct
unrelated to employees' ability to carry out their duties.

D. Hostile Work FEnviromment and Harassment. Employers violate Title VII's ban on
discrimination by creating or tolerating a "hostile environment" in which an employee is subject
to discriminatory intimidation, ridicule, or insult sufficiently severe or pervasive to alter the
conditions of the victim's employment. This statutory standard can be triggered (at the very least)
when an employee, because of her or his religion or lack thereof, is exposed to intimidation,
ridicule, and insult. The hostile conduct -- which may take the form of speech -- need not come

from supervisors or from the employer. Fellow employees can create a hostile environment
through their own words and actions.

The existence of some offensive workplace conduct does not necessarily constitute harassment
under Title VIL Occasional and isolated utterances of an epithet that engenders offensive feelings
in an employee typically would not affect conditions of employment, and therefore would not in
and of itself constitute harassment. A hostile environment, for Title VII purposes, is not created by
the bare expression of speech with which one disagrees. For religious harassment to be illegal
under Title VIL, it must be sufficiently severe or pervasive to alter the conditions of employment
and create an abusive working environment. Whether conduct can be the predicate for a finding of
religious harassment under Title VII depends on the totality of the circumstances, such as the



nature of the verbal or physical conduct at issue and the context in which the alleged incidents
occurred. As the Supreme Court has said in an analogous context:

[Wlhether an environment is "hostile" or “abusive" can be determined only by looking at all the
circumstances. These may include the frequency of the discriminatory conduct; its severity;
whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it
unreasonably interferes with an employee's work performance. The effect on the employee's
psychological well-being is, of course, relevant to determining whether the plaintiff actually found
the environment abusive. Harris v. Forklift Systems, Inc., 510 U.S. 17, 23 (1993).

The use of derogatory language directed at an employee can rise to the level of religious
harassment if it is severe or invoked repeatedly. In particular, repeated religious slurs and negative
religious stereotypes, or continued disparagement of an employee's religion or ritual practices, or
lack thereof, can constitute harassment. It is not necessary that the harassment be explicitly
religious in character or that the slurs reference religion: it is sufficient that the harassment is
directed at an employee because of the employee's religion or lack thereof. That is to say, Title VII
can be violated by employer tolerance of repeated slurs, insults and/or abuse not explicitly religious
in nature if that conduct would not have occurred but for the targete d employee's religious belief
or lack of religious belief. Finally, although proselytization directed at fellow employees is
generally permissible (subject to the special considerations relating fo SUPErvisor expression

discussed elsewhere in these Guidelines), such activity must stop if the listener asks that it stops
or otherwise demonstrates that it is unwelcome. '

E. Accommodation of Religious Exercise. Title VII requires employers "to reasonably
accommodate . . . an employee's or prospective employee's religious observance or practice” unless
such accommodation would impose an "undue hardship on the conduct of the employer's
business." 42 U.S.C. 2000e(j). For example, by statute, if an employee's religious beliefs require
her to be absent from work, the Federal Government must grant that employee compensation time
for overtime work, to be applied against the time lost, unless to do so would harm the ability of
the agency to carry out its mission efficiently. 5 U.S.C. 5550a.

Though an employer need not incur more than de minimis costs in providing an accommodation,
the employer hardship nevertheless must be real rather than speculative or hypothetical. Religious
accommodation cannot be disfavored relative to other, nonreligious, accommodations. If an
employer regularly permits accommodation for nonreligious purposes, it cannot deny comparable
religious accommodation: "Such an arrangement would display a discrimination against religious

practices that is the antithesis of reasonableness." Ansonia Bd. of Educ. v. Philbrook, 479 U.S. 60,
71 (1986).

In the Federal Government workplace, if neutral workplace rules -- that is, rules that do not single
out religious or religiously motivated conduct for disparate treatment - impose a substantial
burden on a particular employee's exercise of religion, the Religious Freedom Restoration Act
requires the employer to grant the employee an exemption from that neufral rule, unless the

employer has a compelling interest in denying an exemption and there is no less restrictive means
of furthering that interest. 42 U.S.C. 2000bb-1.

F. Establishment of Religion. The Establishment Clause of the First Amendment prohibits the
Government -- including its employees - from acting in a manner that would lead a reasonable
observer to conclude that the Government is sponsoring, endorsing or inhibiting religion generally



or favoring or disfavoring a particular religion. For example, where the public has access to the
Federal workplace, employee religious expression should be prohibited where the public
reasonably would perceive that the employee is acting in an official, rather than a private, capacity,
or under circumstances that would lead a reasonable observer to conclude that the Government is
endorsing or disparaging religion. The Establishment Clause also forbids Federal employees from

using Government funds or resources (other than those facilities generally available to government
employees) for private religious uses.

Section 3. General. These Guidelines shall govern the internal management of the civilian
executive branch. They are not intended to create any new right, benefit, or trust responsibility,
substantive or procedural, enforceable at law or equity by a party against the United States, its
agencics, its officers, or any person. Questions regarding interpretations of these Guidelines should
be brought to the Office of the General Counsel or Legal Counsel in each department and agency.



®ffire of the Attorney General

Washington, B.L. 20530
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WMORANDUM FOR ALL EXECUTIVE DEPAR NTS AND AGENCIES
FROM: THE ATTORNEY GENE
. SUBJECT: Federal Law Protections for

ioious Liberty

The President has instructed me to issue guidance interpreting religious liberty protections
in federal law, as appropriate. Exec. Order No. 13798 § 4, 82 Fed. Reg. 21675 (May 4, 2017).
Consistent with that instruction, I am issuing this memorandum and appendix to guide all
administrative agencies and executive departments in the execution of federal law.

Principles of Religious Liberty

Religious liberty is a foundational principle of enduring importance in America, enshrined
in our Constitution and other sources of federal law. As James Madison explained in his Memorial
and Remonstrance Against Religious Assessments, the free exercise of religion “is in its nature an
unalienable right” because the duty owed to one’s Creator “is precedent, both in order of time and
in degree of obligation, to the claims of Civil Society.”! Religious liberty is not merely a right to
personal religious beliefs or even to worship in a sacred place. It also encompasses religious
observance and practice. Except in the narrowest circumstances, no one should be forced to choose
between living out his or her faith and complying with the law. Therefore, to the greatest extent
practicable and permitted by law, religious observance and practice should be reasonably
accommodated in all government activity, including employment, contracting, and programming,
The following twenty principles should guide administrative agencies and executive departments

in carrying out this task. These principles should be understood and interpreted in light of the legal
analysis set forth in the appendix to this memorandum.

1. The freedom of religion is a fundamental right of paramount importance, expressly
protected by federal law.

Religious liberty is enshrined in the text of our Constitution and in numerous federal
statutes. It encompasses the right of all Americans to exercise their religion freely, without being
coerced to join an established church or to satisfy a religious test as a qualification for public office.
Tt also encompasses the right of all Americans to express their religious beliefs, subject to the same
narrow limits that apply to all forms of speech. In the United States, the free exercise of religion

is not a mere policy preference to be traded against other policy preferences. It is a fundamental
right.

1 James Madison, Memorial and Remonstrance Against Religious Assessments (June 20, 1785), in 5 THE FOUNDERS’
CONSTITUTION 82 (Philip B. Kurland & Ralph Lerner eds., 1987).
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2. The free exercise of religion includes the right to act or abstain from action in accordance
with one’s religious beliefs. E ‘ '

The Free Exercise Clause protects not just the right to believe or the right to worship; it
protects the right to perform or abstain from performing certain physical acts in accordance with
one’s beliefs. Federal statutes, including the Religious Freedom Restoration Act of 1993
(“RFRA™), support that protection, broadly defining the exercise of religioni to encompass all

aspects of observance and practice, whether or not central to, or required by, a particular religious
faith. :

3. The freedom of religion extends to persons and organizations.

The Free Exercise Clause protects not just persons, but persons collectively exercising their

religion through churches or other religious denominations, religious organizations, schools,
private associations, and even businesses.

4. Americans do not givé up their freedom of religion by participating in the marketplace,
partaking of the public square, or interacting with government.

Constitutional protections for religious liberty are not conditioned upon the willingness of
a religious person or organization to remain separate from civil society. Although the application
‘of the relevant protections may differ in different contexts, individuals and organizations do not
give up their religious-liberty protections by providing or receiving social services, education, or
healthcare; by seeking to eam or earning a living; by employing others to do the same; by receiving

government grants or contracts; or by otherwise interacting with federal, state, or local
governments.

5. Government may not restrict acts or abstentions becanse of the beliefs they display.

To avoid the very sort of religious persecution and infolerance that led to the founding of
the United States, the Free Exercise Clause of the Constitution protects against government actions
that target religious conduct. Except in rare circumstances, government may not {reat the same
conduct as lawful when undertaken for secular reasons but unlawful when undertaken for religious
reasons. For example, government may not attempt to target religious persons or conduct by

allowing the distribution of political leaflets in a park but forbidding the distribution of religious
leaflets in the same park. ‘

6. Government may not target religious-individuals or entities for special disabilities based
on their religion. ' '

Much as government may not restrict actions only because of religious belief, government
may not target persons or individuals because of their religion. Government may not exclude
religious organizations as such from secular aid programs, at least when the aid is not being used
for explicitly religious activities such as worship or proselytization. For example, the Supreme
Court has held that if government provides reimbursement for scrap tires to replace child
playground surfaces, it may not deny participation in that program to religious schools. Nor may
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government deny religious schools—including schools whose curricula and activities include

religious elements—the right to participate in a voucher program, so long as the aid reaches the
schools through independent decisions of parents.

7. Government may not target religions individuals or entities through discriminatory
enforcement of neutral, generally applicable laws.

Although government generally may subject religious persons and organizations to neutral,
generally applicable laws—e.g., across-the-board criminal prohibitions or certain time, place, and
manner restrictions on speech—government may not apply such laws in a discriminatory way. For
instance, the Internal Revenue Service may not enforce the Johnson Amendment—which prohibits -
501(c)(3) non-profit organizations from intervening in a political campaign on behalf of a
candidate—against a religious non-profit organization under circumstances in which it would not
enforce the amendment against a secular non-profit organization. Likewise, the National Park.
Service may not require religious groups to obtain permits to hand out fliers in a park if it does not
require similarly situated secular groups to do so, and no federal agency tasked with issuing permits
for land use may deny a permit to an Islamic Center seeking to build a mosque when the agency
has granted, or would grant, a permit to similarly situated secular organizations or religious groups.

8. Government may not officially favor or disfavor particular religious groups.

Together, the Free Exercise Clause and the Establishment Clause prohibit government
from officially preferring one religious group to another. ‘This- principle of denominational
neutrality means, for example, that government cannot selectively impose regulatory burdens on
some denominations but not others. It likewise camnot favor some religious groups for
participation in the Combined Federal Campaign over others based on the groups’ religious beliefs.

9. Government may not interfere with the autonomy of a reﬁgious organization.

Together, the Free Exercise Clause and the Establishment Clause also restrict
governmental interference in intra-denominational disputes about doctrine, discipline, or
gualifications for ministry or membership. For example, government may not-impose its

nondiscrimination rules to require Catholic seminaries or Orthodox Jewish yeshivas to accept
female priests or rabbis.

10. The Religious Freedom Restoration Act of 1993 prohibits the federal government from
substantially burdening any aspect of religious observance ox practice, unless imposition
of that burden on a particular religious adherent satisfies strict scratiny.

RFRA prohibits the federal government from substantially burdening a person’s exercise
of religion, unless the federal government demonstrates that application of such burden to the
religious adherent is the least restrictive means of achieving a compelling governmental interest.
RFRA applies to all actions by federal administrative agencies, including rulemaking, adjudication
or other enforcement actions, and grant or contract distribution and administration.
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11. RFRA’s protection extends not just to individuals, but alse to organizations, associations,
and at least some for-profit corporations. :

RFRA protects the exercise of religion by individuals and by corporations, companies,
associations, firms, partnerships, societies, and joint stock companies. For example, the Supreme
Court has held that Hobby Lobby, a closely held, for-profit corporation with more than 500 stores
and 13,000 employees, is protected by RFRA,

12. RFRA does not permit the federal government to second-guess the reasonableness of a
religious belief. - : ' '

RFRA applies to all sincerely held religious beliefs, whether or not central to, or mandated
by, a particular religious organization or tradition. Religious adberents will often be required to
draw lines in the application of their religious beliefs, and government is pot competent to assess
the reasonableness of such lines drawn, nor would it be appropriate for government to do so. Thus,
for example, a government agency may not second-guess the determination of a factory worker
that, consistent with his religious precepts, he can work on a line producing steel that might
someday make its way into armaments but cannot work on a line producing the armaments '
themselves. Nor may the Department of Health and Human Services second-guess the
determination of a religious employer that providing contraceptive coverage to its employees

would make the employer complicit in wrongdoing in violation of the organization’s religious
precepts.

13. A governmental action substantially burdens an exercise of religion under RFRA if it
bans an aspect of an adherent’s religious observance or practice, compels an act

inconsistent with that observance or practice, or substantially pressures the adherent to
modify such observance or practice.

Because the government cannot second-guess the reasonableness of a religious belief or
the adherent’s assessment of the religious connection between the government mandate and the
underlying religious belief, the substantial burden test focuses on the extent of govemmental
compulsion involved. In general, a government action that bans an aspect of an adherent’s
religious observance or practice, compels an act inconsistent with that observance or practice, or
substantially pressures the adherent to modify such observance or practice, will qualify as a
substantial burden on the exercise of religion. For example, a Bureau of Prisons regulation that
bans a devout Muslim from growing even a half-inch beard in accordance with his religious beliefs
substantially burdens his religious practice. Likewise, a Départment of Health and Human
Services regulation requiring employers to provide insurance coverage for contraceptive drugs in
violation of their religious beliefs or face significant fines substantially burdens their religious
practice, and a law that conditions receipt of significant government benefits on willingness to
work on Saturday substantially burdens the religious practice of those who, as a matter of religious
observance or practice, do not work on that day. But a law that infringes, even severely, an aspect
of an adherent’s religious observance or practice that the adherent himself regards as umimportant
or inconsequential imposes po substantial burden on that adherent. And a law that regulates only
the government’s internal affairs and does not involve any governmental compulsion on the
religious adherent likewise imposes no substantial burden.
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14. The strict scruﬁny standard applicable to RFRA is exceptionally demanding.

Once a religious adherent has identified a substantial burden on his or her religious belief,
the federal government can impose that burden on the adherent only if it is the least restrictive
means of achieving a compelling governmental interest. Only those interests of the highest order
can outweigh legitimate claims to the free exercise of religion, and such interests must be evaloated
not in broad generalities but as applied to the particular adherent. Even if the federal government
could show the necessary interest, it would also have to show that its chosen restriction on free
exercise is the least restrictive means of achieving that interest. That analysis requires the
government to show that it cannot accommodate the religious adherent while achieving its interest
through a viable alternative, which may include, in certain circumstances, expenditure of

" additional funds, modification of existing exemptions, or creation of a new program.

15. RFRA applies even where a religious adherent seeks an exemption from a legal obligation :
requiring the adherent to confer benefits on third parties.

Although burdens imposed on third parties are relevant to RFRA analysis, the fact that an
exemption would deprive a third party of a benefit does not categorically render an exemption
unavailable. Once an adberent identifies a substantial burden on his or her religious exercise,
RFRA requires the federal government to establish that denial of an accommodation or exemption
to that adherent is the least restrictive means of achieving a compelling governmental interest.

16. Title VII of the Civil Rights Act of 1964, as amended, prohibits covered employers from
discriminating against individuals on the basis of their religion.

Employers covered by Title VI may not fail or refuse to hire, discharge, or discriminate
against any individual with respect to compensation, terms, conditions, or privileges of
employment because of that individual’s religion. Such employers also may not classify their
employees or applicants in a way that would deprive or tend to deprive any individual of
employment opportunities because of the individual’s religion. This protection applies regardless
of whether the individual is a member of a religious majority or minority. But the protection does

not apply in the same way to religious employers, who have certain constitutional and stafutory
protections for religious hiring decisions.

17. Title VII’s protection extends to discrimination on the basis of religious observance or

practice as well as belief, unless the employer cannot reasonably accommodate such
observance or practice without undue hardship on the business.

Title VII defines “religion” broadly to include all aspects of religious observance or
practice, except when an employer can establish that a particular aspect of such observance or
practice cannot reasonably be accommodated without undue hardship to the business. For
example, covered employers are required to adjust employee work schedules for Sabbath
observance, religious holidays, and other religious observances, unless doing so would create an
undue hardship, such as materially compromising operations or violating a collective bargaining
agreement. Title VII might also require an employer to modify a no-head-coverings policy to
allow a Jewish employee to wear a yarmulke or a Muslim employee to wear a headscarf, An
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employer who contends that it cannot reasonably accommodate a religious observance or practice

must establish undue hardship on its business with specificity; it cannot rely on assumptions about
hardships that might result from an accommodation.

18. The Clinton Guidelines on Religious Exercise and Religious Expression in the Federal
Workplace provide wuseful examples for private employers of reasonable
accommodations for religious observance and practice in the workplace.

President Clinton issued Guidelines on Religious Exercise and Religious Expression in the

“Federal Workplace (“Clinton Guidelines™) explaining that federal employees may keep religious

materials on their private desks and read them during breaks; discuss their religious views with
other employees, subject to the same limitations as other forms of employee expression; display
religious messages on clothing or wear religious medallions; and invite others to attend worship
services at their churches, except to the extent that such speech becomes excessive or barassing.
The Clinton Guidelines have the force of an Executive Order, and they also provide useful

guidance to private employers about ways in which religious observance and practice can
reasonably be accommodated in the workplace. '

19. Religious employers are entitled to employ only persons whose beliefs and conduct are
consistent with the employers’ religious precepts.

‘ Constitutional and statutory protections apply to certain religious hiring decisions.
Religious corporations, associations, educational institutions, and societies—that is, entities that
are organized for religious purposes and engage in activity consistent with, and in furtherance of,
such purposes—have an express statutory.exemption from Title VIU's prohibition on religious -
discrimination in employment. Under that exemption, religious organizations may choose to
employ only persons whose beliefs and conduct are consistent with the organizations’ religious
precepts. For example, a Lutheran secondary school may choose to employ only practicing
Lutherans, only practicing Christians, or only those willing to adhere to a code of conduct
consistent with the precepts of the Lutheran community sponsoring the school. Indeed, even in

the absence of the Title VII exemption, religious employers might be able to claim a similar right
under RFRA or the Religion Clauses of the Constitution. '

20. As a general matter, the federal government may not condition receipt of a federal grant
or confract on the effective relinquishment of a religious organization’s hiring
exemptions or attributes of its religious character.

Religious organizations are entitled to compete on equal footing for federal financial
assistance used to support government programs. Such organizations generally may not be
required to alter their religious character to participate in a government program, nor o cease
engaging-in explicitly religious activities outside the program, nor effectively to relinquish their
federal statutory protections for religious hiring decisions. '
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Guidance for Implementing Religious Liberty Principles

Agencies must pay keen attention, in everything they do, to the foregoing principles of
religious liberty. '

Agencies As Employers

Administrative agencies should review their current policies and practices to ensure that
they comply with all applicable federal laws and policies regarding accommodation for religious
observance and practice in the federal workplace, and all agencies must observe such laws going
forward. In particular, all agencies should review the Guidelines on Religious Exercise and
Religious Expression in the Federal Workplace, which President Clinton, issued on August 14,
1997, to ensure that they are following those Guidelines. All agencies should also consider
practical steps to improve safeguards for religious liberty in the federal workplace, including
_ through subject-matter experts who can answer questions about religious nondiscrimination rules,

information websites that employees may access to learn more about their religious .

accommodation rights, and training for all employees about federal protections for religious .
observance and practice in the workplace.

Agencies Engaged in Rulemaking

In formulating rules, regulations, and policies, administrative agencies should also
+ proactively consider potential burdens on the exercise of religion and possible accommodations of

those burdens. Agencies should consider designating an officer to review proposed rules with
religious accommodation in mind or developing some other process to do so. In developing that
process, agencies should consider drawing upon the expertise of the White House Office of Faith-
Based and Neighborhood Partnerships to identify concerns about the effect of potential agency
action on religious exercise. Regardless of the process chosen, agencies should ensure that they
review all proposed rules, regulations, and policies that have the potential to have an effect on
religious liberty for compliance with the principles of religious liberty outlined in this
memorandum and appendix before finalizing those rules, regulations, or policies. The Office of
Legal Policy will also review any proposed agency or executive action upon which the
Department’s comments, opinion, or concurrence are sought, see, e.g., Exec. Order 12250 § 1-2,
45 Fed. Reg. 72995 (Nov. 2, 1980), to ensure that such action complies with the principles of
religious liberty outlined in this memorandum and appendix. The Department will not concur in
any proposed action that does not comply with federal law protections for religious liberty as
interpreted in this memorandum and appendix, and it will transmit any concerns it has about the
proposed action to the agency or the Office of Management and Budget as appropriate. If, despite
these internal réviews, a member of the public identifies a significant concem about a prospective
rule’s compliaice with federal protections governing religious liberty during a period for public
comment on the rule, the agency should carefully consider and respond to that request in its
decision. See Perez v. Mortgage Bankers Ass’n, 135 S. Ct. 1199, 1203 (2015). In appropriate
circumstances, an agency might explain that it will consider requests for accommodations on a

case-by-case basis rather than in the rule itself, but the agency should provide a reasoned basis for
that approach.
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Agencies Engaged in Enforcement Actions

Much like administrative agencies engaged in rulemaking, agencies considering potential
enforcement actions should consider whether such actions are consistent with federal protections .
for religious liberty. In particular, agencies should remember that RFRA applies to agency
enforcement just as it applies to every other governmental action. An agency should consider
RFRA when setting agency-wide enforcement rules and priorities, as well as when making
decisions to pursue or-continue any particular enforcement action, and when formulating any
generally applicable rules announced in an agency adjudication.

Agencies should remember that discriminatory enforcement of an otherwise
nondiscriminatory law can also violate the Constitution. Thus, agencies may not target or single
out religious organizations or religious conduct for disadvantageous treatment in enforcement
priorities or actions. The President identified one area where this could be a problem in Executive
Order 13798, when he directed the Secretary of the Treasury, to the extent permitted by law, not
to take any “adverse action against any individual, house of worship, or other religious
organization on the basis that such individual or organization speaks or has spoken about moral or
political issues from a religious perspective, where speech -of similar character” from a non-
religious perspective has not been treated as participation or intervention in a political campaign.
Exec. Order No. 13798, § 2, 82 Fed. Reg. at 21675. But the requirement of nondiscrimination
toward religious organizations and conduct applies across the enforcement activities of the
Executive Branch, including within the enforcement components of the Department of Justice.

Agencies Engaged in Contracting and Distribution of Grants

Agencies also must not discriminate against religious organizations in their contracting or
. grant-making activities. Religious organizations should be given the opportunity to compete for

government grants or contracts and participate in government programs on an equal basis with
nonreligious organizations. Absent unusual circumstances, agencies should not condition receipt
of a government contract or grant on the effective relinquishment of a religious organization’s -
Section 702 exemption for religious hiring practices, or any other constitutional or statutory
protection for religious organizations. In particular, agencies should not attempt through
conditions on grants or contracts to meddle in the internal governance affairs of religious
organizations or to limit those organizations’ otherwise protected activities.

% # %

Any questions about this memorandum or the appendix should be addressed to the Office of Legal

Policy, U.S. Department of Justice, 950 Pennsylvania Avenue N.W., Washington, D.C. 20530,
phone (202) 514-4601,
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APPENDIX

Although not an exhaustive treatment of all federal protections for religious liberty, this
appendix summarizes the key constitutional and federal statutory protections for religious liberty

and sets. forth the legal basis for the religious liberty principies described in the foregoing
memorandum,

Constitutional Protections

The people, acting ‘through their Constitution, have singled out religious liberty as
deserving of unique protection. In the original version of the Constitution, the people agreed that
“no religious Test shall ever be required as a Qualification to any Office or public Trust under the
United States.” U.S. Const., art. VI, cl. 3. The people then amended the Constitution during the
First Congress to clarify that “Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof.” U.S. Const. amend. I, ¢l. 1. Those protections have been
incorporated against the States. Everson v. Bd. of Educ. of Ewing, 330 US. 1, 15 (1947)

(Establishment Clause); Cantwell v. Connecticut, 310 U.S. 296, 303 (1940} (Free Exercise
Clause).

A. Free Exercise Clause

The Free Exercise Clause recognizes and guarantees Americans the “right to believe and
‘profess whatever religious doctrine [they] desire[].” Empl’t Div. v. Smith, 494 U.S. 872, 877
(1990). Government may not attempt to regulate religions beliefs, compel religious beliefs, or
punish religious beliefs. See id.; see also Sherbert v. Verner, 374 U.S. 398, 402 (1963); Torcaso
v. Watkins, 367 U.S. 488, 492-93, 495 (1961); United States v. Ballard, 322 U.S. 78, 86 (1944).
It may not lend its power to one side in intra-denominational disputes about dogma, authority,
discipline, or qualifications for ministry or membership. Hosanna-Tabor Evangelical Lutheran
Church & Sch. v. EEOC, 565 U.S. 171, 185 (2012); Smith, 494 U.S. at 877; Serbian Eastern
Orthodox Diocese v. Milivojevich, 426 U.S. 696, 724-25 (1976); Presbyterian Church v. Mary
Elizabeth Blue Hull Mem’l Presbyterian Church, 393 U.S. 440,451 (1969); Kedroffv. St. Nicholas
Cathedral of the Russian Orthodox Church, 344 U.S. 94, 116, 120-21 (1952). It may not
discriminate against or impose special burdens upon individuals because of their religious beliefs
or status. Smith, 494 U.S. at 877; McDaniel v. Paty, 435 U.S. 618, 627 (1978). And with the
exception of certain historical limits on the freedom of speech, government may not punish or
otherwise harass churches, church officials, or religious adherents for speaking on religious topics

- or sharing their religious beliefs. See Widmar v. Vincent, 454 U.S. 263, 269 (1981); see also U.S.
Const., amend. I, cl. 3. The Constitution’s protection against government regulation of religious
beliefis absolute; it is not subject to limitation or balancing against the interests of the government.
Smith, 494 U.S. at 877; Sherbert, 374 U.S. at 402; see also West Virginia State Bd. of Educ. v.
Barnette, 319 U.S. 624, 642 (1943)(“If there is any fixed star in our constitutional constellation,
it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism,
religion, or other matters of opinion or force citizens to confess by word or act their faith therein.”).

The Free Exercise Clause protects beliefs rooted in religion, even if such beliefs are not
mandated by a particular religious organization or shared among adherents of a particular religious
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tradition. Frazee v. Illinois Dept. of Emp’t Sec., 489 U.S. 829, 833-34 (1989). As the Supreme
Court has repeatedly counseled, “religious beliefs need not be acceptable, logical, consistent, or
comprehensible to others in order to merit First Amendment protection.” Church of the Lukumi

‘Babalu Aye v. Hialeah, 508 U.S. 520, 531 (1993) (internal quotation marks omitted). They must
merely be “sincerely held.” Frazee, 489 U.S. at 834.

Importantly, the protection of the Free Exercise Clause also extends to acts undertaken in
accordance with such sincerely-held beliefs. That conclusion flows from the plain text of the First
Amendment, which guarantees the freedom to “exercise” religion, not just the freedom to
“believe” in religion. See Smith, 494 U.S. at 877; see also Thomas, 450 U.S. at 716; Paty, 435
U.S. at 627; Sherbert, 374 U.S. at 403-04; Wisconsin v. Yoder, 406 U.S. 205, 219-20 (1972).
Moreover, no other interpretation would actually guarantee the freedom of belief that Americans
have so long regarded as central to individual liberty. Many, if not most, religious beliefs require
external observance and practice through physical acts or abstention from acts. The tie between
physical acts and religious beliefs may be readily apparent (e.g., attendance at a worship service)
or not (e.g., service to one’s community at a soup kitchen or a decision to close one’s business on
a particular day of the week). The “exercise of religion” encompasses all aspects of religious
observance and practice. And because individuals may act collectively through associations and
organizations, it encompasses the exercise of religion by such entities as well., See, e.g., Hosarnna-
Tabor, 565 U.S. at 199; Church of the Lukumi Babalu Aye, 508 U.S. at 52526, 547, see also
Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct, 2751, 2770, 2772-73 (2014) (even a closely held

for-profit corporation may exercise religion if operated in accordance with asserted religious
principles).

As with most constitutional protections, however, the protection afforded to Americans by
the Free Exercise Clause for physical acts is not absolute, Smith, 431 U.S. at 878-79, and the -
Supreme Court has identified certain principles to guide the analysis of the scope of that protection.
First, government may not restrict “acts or abstentions only when they are engaged in for religious
" reasons, or only because of the religious belief that they display,” id. at 877, nor “target the
religious for special disabilities based on their religious status,” Trinity Lutheran Church of
Columbia, Inc. v. Comer, 582 US. __, __ (2017) (slip op. at 6) (internal quotation marks
omitted), for it was precisely such “historical instances of religious persecution and intolerance
that gave concern to those who drafted the Free Exercise Clause.” Church of the Lukumi Babalu
Aye, 508 U S. at 532 (intemal quotation marks omitted). The Free Exercise Clause protects against
“indirect coercion or penalties on the free exercise of religion™ just as surely as it protects agamst
“outright prohibitions” on religious exercise. Trinity Lutheran, 582 U.S. at ___ (slip op. at 11)
(internal quotation marks omitted). “It is too late in the day to doubt that the liberties of religion

and expression may be infringed by the denial of or placing of conditions upon a benefit or
privilege.” Id. (quoting Sherbert, 374 U.S. at 404).

Because a law cannot have as its official “object or purpose . . . the suppression of religion
or religious conduct,” courts must “survey meticulously” the text and operation of a law to ensure
that it is actually neutral and of general applicability. Church of the Lukumi Babalu Aye, 508 U.S.
at 533-34 (internal quotation marks omitted). A law is not neutral if it singles out particular
religious conduct for adverse treatment; treats the same conduct as lawful when undertaken for
secular feasons but unlawful when undertaken for religious reasons; visits “gratuitous restrictions
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on religious conduct”™; or “accomplishes . . . a ‘religious gerrymander,” an impexmissible attempt
to tarpet [certain individuals] and their religious practices.” Id. at 533-35, 538 (intemal quotation
marks omitted). A law is not generally applicable if “in a selective manner {it] impose[s] burdens
only on conduct motivated by religious belief,” id. at 543, including by “fail[ing] to prohibit
nonreligious conduct that endangers [its] interests in a similar or greater degree than . . . does™ the
prohibited conduct, id., or enables, expressly or de facto, “a system of individualized exemptions,”

as discussed in Smith, 494 U.S. at 884; see also Church of the Lukumi Babalu Aye, 508 U.S. at
537.

“Neutrality and general applicability are interrelated, . . . [and] failure to satisfy one
requirement is a likely indication that the other has not been satisfied.” Id. at 531. For example,
a law that disqualifies a religious person or organization from a right to compete for a public
benefit—including a grant or contract—because of the person’s religious character is neither
neutral nor generally applicable. See Trinity Lutheran, 582 US.at __ —  (slip op. at 9-11).
Likewise, a law that selectively prohibits the killing of animals for religious reasons and fails to
prohibit the killing of animals for many nonreligious reasons, or that selectively prohibits a
business from refusing to stock a product for religious reasons but fails to prohibit such refusal for
myriad commercial reasons, is neither neutral, nor generally applicable. See Church of the Lukumi
Babalu Aye, 508 U.S. at 533-36, 542-45. Nonetheless, the requirements of neutral and general

applicability are separate, and any }aw burdening religious practice that fails one or both must be
subjected to strict scrutiny, id. at 546. : ‘

Second, even a neutral, generally applicable law is subject to strict scrutiny under this
Clause i{it restricts the free exercise of relipion and another constitutionally protected liberty, such
as the freedom of speech or association, or the right to control the upbringing of one’s children.
See Smith, 494 U.S. at 881-82; Axson-Flynn v. Johnson, 356 F.3d 1277, 1295-97 (10th Cir. 2004).
Many Free Exercise cases fall in this category. For example, a law that seeks to compel a private
person’s speech or expression contrary to-his or her religious beliefs implicates both the freedoms
of speech and free exercise. See, e.g., Wooley v. Maynard, 430 U.S. 705, 707-08 (1977) (challenge
by Jehovah’s Witnesses fo requirement that state license plates display the motto “Live Free or
Die™); Axson-Flynn, 356 F.3d at 1280 (challenge by Mormon student to University requirement
that student actors use profanity and take God’s name in vain during classroom acting exercises).
A law taxing or prohibiting door-to-door solicitation, at least as applied to individuals distributing
religious literature and secking contributions, likewise implicates the freedoms of speech and free
exercise. Murdock v.. Pennsylvania, 319 U.S. 105, 10809 (1943) (challenge by Jehovah’s
Witnesses to tax on canvassing or soliciting); Cantwell, 310 U.S. at 307 (same). A law requiring
children to receive certain education, contrary to the religious beliefs of their parents, implicates
both the parents’ right to the care, custody, and control of their children and to free exercise. Yoder,
406 U.S. at 227-29 (challenge by Amish parents to law requiring high school attendance).

Strict scrutiny is the “most rigorous” form of scrutiny identified by the Supreme Court.
Church of the Lukumi Babalu Aye, 508 U.S. at 546; see also City of Boerne v. Flores, 521 U.S.
507, 534 (1997) (“Requiring a State to demonstrate a compelling interest and show that it has
adopted the least restrictive means of achieving that interest is the most demanding test known to
constitutional law.”). Itis the same standard applied to governmental classifications based on race,
Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 720 (2007), and
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restrictions on the freedom of speech, Reedv. Town of Gilbert, Ariz., 135 S. Ct. 2218, 2228 (2015).
See Church of the Lukumi Babalu Aye, 508 U.S. at 546-47. Under this level of scrutiny,
government must establish that a challenged law “advance[s] interests of the highest order” and is
“narrowly tailored in pursuit of those interests.” Id. at 546 (internal quotation marks omitted).
“[O]nly in rare cases” will a law survive this level of scrutiny. Id.

Of course, even when a law is neutral and generally applicable, government may run afoul
of the Free Exercise Clause if it interprets or applies the law in a manner that discriminates against
religious observance and practice. See, e.g., Church of the Lukumi Babalu Aye, 508 U.S. at 537
(government discriminatorily interpreted an ordinance prohibiting the unnecessary killing of
animals as prohibiting only killing of animals for religious reasons); Fi owler v. Rhode Island, 345
U.S. 67, 6970 (1953) (govermment discriminatorily enforced ordinance prohibiting meetings in
public parks against only certain religious groups). The Free Exercise Clause, much like the Free
Speech Clause, requires equal treatment of religious adherents. See Trinity Lutheran, 582 U.S. at
__ (slip op. at 6); cf. Good News Club v. Milford Central Sch., 533 U.S. 98, 114 (2001)
(recognizing that Establishment Clause does not justify discrimipation against religious clubs
seeking use of public meeting spaces); Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S.
819, 837, 841 (1995) (recognizing that Establishment Clause does not justify discrimination
against religious student newspaper’s participation in neutral reimbursement program). That is
true regardless of whether the discriminatory application is initiated by the government itself or by

private requests ot complaints. See, e.g., quler, 345 U.S. at 69; Niemotko v. Maryland, 340 U.S,
268, 272 (1951). '

B. Establishment Clause

The Establishment Clause, too, protects religious liberty. It prohibits government from
establishing a religion and coercing Americans to follow it. See Town of Greece, N.Y.v. Galloway,
134 S. Ct. 1811, 1819-20 (2014); Good News Club, 533 U.S. at 115, It restricts government from
interfering in the internal governance or ecclesiastical decisions of a religious organization.
Hosanna-Tabor, 565 U.S. at 188-89. And it prohibits government from officially favoring or
disfavoring particular religious groups as such or officially advocating particular religious points
of view.. See Galloway, 134 S. Ct. at 1824; Larson v. Valente, 456 U.S. 228, 244-46 (1982).
Indeed, “a significant factor in upholding governmental programs in the face of Establishment
Clause attack is their neutrality towards religion.” Rosenberger, 515U.S. at 839 (emphasis added).
That “guarantee of neutrality is respected, not offended, when the government, following neutral -
criteria and evenhanded policies, extends benefits to recipients whose ideologies and viewpoints,
including religious ones, are broad and diverse.” Id. Thus, religious adherents and organizations
may, like nonreligious adherents and organizations, receive indirect financial aid through
independent choice, or, in certain circumstances, direct financial aid through a secular-aid
program. See, e.g., Trinity Lutheran, 582 US.at__ (slip. op. at 6) (scrap tire program); Zelman
v. Simmons-Harris, 536 U.S. 639, 652 (2002) (voucher program).

C. Religious Test Clause

Finally, the Religious Test Clause, though rarely invoked, provides a critical guarantee to
religious adherents that they may serve in American public life. The Clause reflects the judgment
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of the Framers that a diversity of religious viewpoints in government would enhance the liberty of
" all Americans. And after the Religion Clauses were incorporated against the States, the Supreme
Courf shared this view, rejecting a Tennessee law that “establishe[d] as a condition of office the
willingness fo eschew certain protected religious practices.” Paty, 435 U.S. at 632 (Brennan, I,
and Marshall, J., concurring in judgment); see also id. at 629 (plurality op.) (“[T]he American
experience provides no persuasive support for the fear that clergymen in public office will be less

careful of anti-establishment interests or less faithful to their oaths of civil office than their
unordained counterparts.”). '

. Statutory Protections

Recognizing the centrality of religious liberty to our nation, Congress has buttressed these
constitutional rights with statutory protections for religious observance and practice. These
protections can be found in, among other statutes, the Religious Freedom Restoration Act of 1993,
42 U.S.C. §§ 2000bb ef seq.; the Religious Land Use and Institutionalized Persons Act, 42 U.S.C.
§§ 2000cc et ség.; Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e ef seq.; and the
American Indian Religious Freedom Act, 42 U.S.C. § 1996. Such protections ensure not only that
government tolerates religious observance and practice, but that it embraces religious adherents as
full members of society, able to contribute through employment, use of public accommodations,
and participation in government programs. The considered judgment of the United States is that
we are stronger through accommodation of religion than segregation or isolation of it.

A. Religious Freedom Restoration Act of 1993 (RFRA)

The Religious Freedom Restoration Act of 1993 (RFRA), 42 U.S.C. § 2000bb ef seq.,
prohibits the federal government from “substantially burden[ing] a person’s exercise of religion”
unless “it demonstrates that application of the burden to the person (1) is in furtherance of a
compelling governmental interest; and (2) is the least restrictive means of furthering that
compelling governmental interest.” Id. § 2000bb-1(a), (b). The Actapplies even where the burden
arises out of a “rule of general applicability” passed without animus or discriminatory intent. See
id. § 2000bb-1(a). It applies to “any exercise of religion, whether or not compelled by, or central
to, a system of religious belief,” see §§ 2000bb-2(4), 2000cc-5(7), and covers “individuals™ as well
as “corporations, companies, associations, firms, partnerships, societies, and joint stock

companies,” 1 U.S.C. § 1, including for-profit, closely-held corporations like those involved in
Hobby Lobby, 134 S. Ct. at 2768.

Subject to the exceptions identified below, a law “substantially burden|s] a person’s
exercise of religion,” 42 U.S.C. § 2000bb-1, if it bans an aspect of the adherent’s religious
observance or practice, compels an act inconsistent with that observance or practice, or
substantially pressures the adherent to modify such observance or practice, see Sherbert, 374 U.S.
at 405-06. The “threat of criminal sanction” will satisfy these principles, even when, as in Yoder,
the prospective punishment is a mere $5 fine. 406 U.S. at 208,218. And the denial of, or condition
on the receipt of, government benefits may substantially burden the exercise of religion under these
_principles. Sherbert, 374 U.S. at 405-06; see also Hobbie v. Unemployment Appeals Comm’n of
Fla., 480 U.S. 136, 141 (1987); Thomas, 450 U.S. at 717-18. But a law that infringes, even
severely, an aspect of an adherent’s religious observance or practice that the adherent himself
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regards as unimportant or inconsequential imposes no substantial burden on that adherent. And a
law that regulates only the government’s internal affairs and does not involve any governmental .
compulsion on the religious adherent likewise imposes no substantial burden. See, e.g., Lyng v.

Nw. Indian Cemetery Protective Ass'n, 485 U.S. 439, 448-49 (1988); Bowen v. Ray, 476 U.8. 693,
699-700 (1986). '

As with claims under the Free Exercise Clause, RFRA does not permit a court to inquire
into the reasonableness of a religious belief, including into the adherent’s assessment of the
religious connection between a belief asserted and what the government forbids, requires, or
prevents. Hobby Lobby, 134 S. Ct. at 2778. If the proffered belief is sincere, it is not the place of
the government or a court to second-guess it. Id. A good illustration of the point is Thomas v.
Review Board of Indiana Employment Security Division—one of the Sherbert line of cases, whose
analytical test Congress sought, through RFRA, to restore, 42 U.S.C. § 2000bb. There, the
Supreme Court concluded that the denial of unemployment benefits was a substantial burden on
the sincerely held religious beliefs of a Jehovah’s Witness who had quit his job after he was
transferred from a department producing sheet steel that could be used for military armaments to
a department producing turrets for military tanks. Thomas, 450 U.S. at 716-18. In doing so, the
Court rejected the lower court’s inquiry into “what [the claimant’s] belief was and what the
religious basis of his belief was,” noting that no one had challenged the sincerity of the claimant’s
religious beliefs and that “{cjourts should not undertake to dissect religious beliefs because the
believer admits that he is struggling with his position or because his beliefs are not articulated with
the clarity and precision that a more sophisticated person might employ.” Id at 71415 (internal
quotation marks omitted). The Court likewise rejected the lower court’s comparison of the
claimant’s views to those of other Jehovah’s Witnesses, noting that “[i]ntrafaith differences of that
kind are not uncommon among followers of a particular creed, and the judicial process is singularly
ill equipped to resolve such differences.” Jd. at 715. The Supreme Court reinforced this reasoning
in Hobby Lobby, rejecting the argument that “the connection between what the obj ecting parties
[were required to] do (provide health-insurance coverage for four methods of contraception that
may operate after the fertilization of an egg) and the end that they {found] to be morally wrong
(destruction of an embryo) [wals simply too attenuated.” 134 S. Ct. at 2777. The Court explained
that the plaintiff corporations had a sincerely-held religious belief that provision of the coverage

was morally wrong, and it was “not for us to say that their religious beliefs are mistaken or
insubstantial.” Id. at 2779.

Government bears a heavy burden to justify a substantial burden on the exercise of religion.
“[O]nly those interests of the highest order . . . can overbalance legitimate claims to the free
exercise of religion.” Thomas, 450 U.S. at 718 (quoting Yoder, 406 U.S. at 215). Such interests
include, for example, the “fundamental, overriding interest in eradicating racial discrimination in
education—discrimination that prevailed, with official approval, for the first 165 years of this
Nation’s history,” Bob Jones Univ. v. United States, 461 U.S. 574, 604 (1983), and the interest in
ensuring the “mandatory and continuous participation” that is “indispensable to the fiscal vitality
of the social security system,” United States v. Lee, 455 U.S. 252, 258-39 (1982). But “broadly
formulated interests justifying the general applicability of government mandates” are insufficient.
Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 431 (2006). The
government must establish a compelling interest to deny an accommodation to the particular
claimant. Id. at 430, 435-38. For example, the military may have a compelling interest in its
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uniform and grooming policy to ensure military readiness and protect our national security, but it
does not necessarily follow that those interests would justify denying a particular soldier’s request
for an accommodation from the uniform and grooming policy. See, e.g., Secretary of the Army,
Army Directive, 2017-03, Policy for Brigade-Level Approval of Certain Requests for Religious
Accommodation (2017) (recognizing the “successful examples of Soldiers currently serving with”
an accommodation for “the wear of a hijab; the wear of a beard; and the wear of a turban or under-
turban/patka, with uncut beard and uncut hair” and providing for a reasonable accommodation of
these practices in the Army). The military would have to show that it has a compelling interest in
denying that particular accommodation. An asserted compelling interest in denying an
accommodation to a particular claimant is undermined by evidence that exemptions of

accommodations have been granted for other interests. See O Centro, 546 US. at 433, 436-37,;
see also Hobby Lobby, 134 S. Ct. at 2780. *

The compelling-interest requirement applies even where the accommodation sought is “an
exemption from a legal obligation requiring [the claimant] to confer benefits on third parties.”
'Hobby Lobby, 134 S. Ct. at 2781 n.37. Although “in applying RFRA ‘courts must take adequate
account of the burdens a requested accommodation may impose on nonbeneficiaries,’” the
Supreme Court has explained that almost any governmental regulation could be reframed as a legal
obligation requiring a claiment to confer benefits on third parties. Id. (quoting Cutter v. Wilkinson,
544 1.S. 709, 720 (2005)). As nothing in the text of RFRA admits of an exception for laws
requiring a claimant to confer benefits on third parties, 42 U.S.C. §2000bb-1, and such an
exception would have the potential to swallow the rule, the Supreme Court has rejected the
proposition that RFRA accommodations are cate gorically unavailable for laws requiring claimants
to confer benefits on third parties. Hobby Lobby, 134 8. Ct. at 2781 n.37.

Even if the government can identify a compelling interest, the government must also show
that denial of an accommodation is the least restrictive means of serving that compelling
governmental interest. This standard is “exceptionally demanding.” Hobby Lobby, 134 S. Ct. at
2780. It requires the government to show that it cannot accommodate the religious adherent while
achieving its interest through a viable alternative, which may include, in certain circumstances,
expenditure of additional funds, modification of existing exemptions, or creation of a new
program. Id. at 2781. Indeed, the existence of exemptions for other individuals or entities that
could be expanded to accommodate the claimant, while still serving the government’s stated

interests, will generally defeat a RFRA defense, as the government bears the burden to establish
that no accommodation is viable. See id. at 278182,

B. Religious Land Use and Institutionalized Persons Act of 2000 (RLUIPA)

Although Congress’s leadership in adopting RFRA Jed many States to pass analogous
statutes, Congress recognized the unique threat to religious liberty posed by certain categories of
state action and passed the Religious Land Use and Institutionalized Persons Act of 2000
(RLUIPA) to address them. RLUIPA extends a standard analogous to RFRA to state and local
government actions regulating land use and institutionalized persons where “the substantial burden
is imposed in a program or activity that receives Federal financial assistance” or “the substantial
burden affects, or removal of that substantial burden would affect, commerce with foreign nations,
among the several States, or with Indian tribes.” 42 U.5.C. §§ 2000cc(a)(2), 2000cc-1(b).
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RLUIPA’s protections must “be construed in favor of a broad protection of religious
exercise, to the maximum extent permitted by [RLUIPA] and the Constitution.” Id. § 2000cc-
3(g). RLUIPA applies to “any exercise of religion, whether or not compelled by, or central to, a
system of religious belief,” id. § 2000cc-5(7)(A), and treats “It]he use, building, or conversion of
real property for the purpose of religious exercise” as the “religious exercise of the person or-entity
that uses or intends to use the property for that purpose,” id. § 2000cc-5(7)(B). Like RFRA,
RLUIPA prohibits govermnment from substantially burdening an exercise of religion unless
imposition of the burden on the religious ‘adherent is the least restrictive means of furthering a
compelling govermnmental interest. See id. §2000cc-1(a). That standard “may require a
government to incur expenses in its own operations to avoid imposing a substantial burden on
religious exercise.” Id. § 2000cc-3(c); ¢f. Holt v. Hobbs, 135 8. Ct. 853, 860, 86465 (2015).

With respect to land use in particular, RLUIPA also requires that government not “treat[]
a religious assembly ‘or institution on less than equal terms with a ponreligious assembly or
institution,” 42 U.S.C. §2000cc(b)(1), “impose or implement a land use regulation that
discriminates against any assembly or institution on the basis of religion or religious
denomination,” id. § 2000cc(b)(2), or “impose or implement a land use regulation that (A) totally
excludes religious assemblies from a jurisdiction; or (B) unreasonably limits religious assemblies,
institutions, or structures within a jurisdiction,” id. § 2000cc(b)(3). A claimant need not show a
substantial burden on the exercise of religion to enforce these antidiscrimination and equal terms
provisions listed in § 2000cc(b). See id. § 2000cc(b); see also Lighthouse Inst. for Evangelism,
Inc. v. City of Long Branch, 510 F.3d 253, 26264 (3d Cir. 2007), cert. denied, 553 U.S. 1065
(2008). Although most RLUIPA cases involve places of worship like churches, mosques,
synagogues, and temples, the law applies more broadly to religious schools, religious camps,
religious retreat centers, and religious social service facilities. Letter from U.S. Dep’t of Justice

Civil Rights Division to State, County, and Municipal Officials re: The Religious Land Use and
Institutionalized Persons Act (Dec. 15, 2016)._ :

C. Other Civil Rights Laws

To incorporate religious adherents fully into society, Congress has recognized that it is not
enough to limit governmental action that substantially burdens the exercise of religion. It must
also root out public and private discrimination based on religion. Religious discrimination stood
alongside discrimination based on race, color, and national origin, as an evil fo be addressed in the
Civil Rights Act of 1964, and Congress has continued to legislate against such discrimination over
time. Today, the United States Code includes specific prohibitions on religious discrimination in
places of public accommodation, 42 U.S.C. § 2000a; in public facilities, id. § 2000b; in public
education, id. § 2000c-6; in employment, id. §§ 2000e, 2000e-2, 2000e-16; in the sale or rental of
- housing, id. § 3604; in the provision of certain real-estate transaction or brokerage services, id

§§ 3605, 3606; in federal jury service, 28 U.S.C. § 1862; in access to limited open forums for
speech, 20 U.S.C. § 4071; and in participation in or receipt of benefits from various federally-
funded programs, 15 U.S.C. §3151; 20 U.S.C. §§ 1066c(d), 1071(a)(2), 1087-4, 7231d(b)(2),
7914; 31 U.S.C. § 6711(b)(3); 42 U.S.C. §§ 290cc-33(a)(2), 300w-7(a)(2), 300x-57(a)(2), 300x-
65(f), 604a(g), 708(a)(2), 5057(c), 5151(a), 5309(a), 6727(a), 98581(a)(2), 10406(2)(B), 10504(a),
" 10604(e), 12635(c)(1), 12832, 13791(g)(3), 13925(b)(13)(A).
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Invidious religious discrimination may be directed at religion in general, at a particular
religious belief, or at particular aspects of religious observance and practice. See, e.g., Church of
the Lukumi Babalu Aye, 508 U.S. at 532-33. A law drawn to prohibit a specific religious practice
may discriminate just as severely against a religious group as a law drawn to prohibit the religion
itself. See id. No one would doubt that a law prohibiting the sale and consumption of Kosher meat

-would discriminate against Jewish people. True equality may also require, depending on the
applicable statutes, an awareness of, and willingness reasonably to accommodate; religious
observance and practice. Indeed, the denial of reasonable accommodations may be little more than
cover for discrimination against a particular religious belief or religion in general and is counter to

 the general determination of Congress that the United States is best served by the participation of
religious adherents in society, not their withdrawal from it.

1. Employment
i. Protections for Religious Employees

Protections for religious individuals in employment are the most obvious example of -
Congress’s instruction that religious observance and practice be reasonably accommodated, not
marginalized. In Title VII of the Civil Rights Act, Congress declared it an unlawful employment
practice for a covered employer to (1) “fail or refuse to hire or to discharge any individual, or
otherwise . . . disctiminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual’s . ... religion,” as well as (2)
to “limit, segregate, or classify his employees or applicants for employment in any way which
would deprive or tend to deprive any individual of employment opportunities or otherwise
adversely affect his status as an employee, because of such individual’s . . . religion.” 42 U.S5.C.
§ 2000e-2(a); see also 42 U.S.C. § 2000e-16(a) (applying Title VII to certain federal-sector
employers); 3 U.S.C. § 411(a) (applying Title VII employment in the Executive Office of the
President). The protection applies “regardless of whether the discrimination is directed against

[members of religious] majorities or minorities.” Trans World Airlines, Inc. v. Hardison, 432 U.S.
63, 71-72 (1977). o

After several courts had beld that employers did not violate Title VI when they discharged
employees for refusing to work on their Sabbath, Congress amended Title VII to define
“[r]eligion” broadly to include “all aspects of religious observance and practice, as well as belief,
unless an employer demonstrates that he is unable to reasonably accommodate to an employee’s
or prospective employee’s religious observance or practice without undue hardship on the conduct
of the employer’s business.” 42 U.S.C. § 2000e(j); Hardison, 432 U.S. at 74 n.9. Congress thus
made clear that discrimination on the basis of religion includes discrimination on the basis of any
aspect of an employee’s religious observance or practice, at least where such observance or
practice can be reasonably accommodated without undue hardship.

Title VIP’s reasonable accommodation requirement is meaningful. As an initial matter, it
requires an employer to consider what adjustment or modification to its policies would effectively
address the employee’s concern, for “[aln ineffective modification or adjustment will not
accommodate” a person’s religious observance or practice, within the ordinary meaning of that
word, See US. Airways, Inc. v. Barnett, 535 U.S. 391, 400 (2002) (considering the ordinary
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meaning in the context of an ADA claim). Although there is no obligation to provide an employee
with his or her preferred reasonable accommodation, see Ansonia Bd. of Educ. v. Philbrook, 479
U.S. 60, 68 (1986), an employer may justify a refusal to accommodate only by showing that “an
undue hardship [on its business] would in fact result from each available alternative method of
accommodation.” 29 C.FR. § 1605.2(c)(1) (emphasis added). “A mere assumption that many
more people, with the same religious practices as the person being accommodated, may also need
accommodation is not evidence of undue hardship.” Id. Likewise, the fact that an accommodation
may grant the religious employee a preference is not evidence of undue hardship as, “[bly
definition, any special ‘accommodation’ requires the employer to treat an employee
... differently, i.e., preferentially.” U.S. Airways, 535 U.S. at 397; see also EEO.C. v
Abercrombie & Fitch Stores, Inc., 135 8. Ct. 2028, 2034 (2015) (“Title V1I does not demand mere

neutrality with regard to religious practices—that they may be treated no worse than other
practices. Rather, it gives them favored treatment.”).

Title VII does not, however, require accommodation at all costs. As noted above, an
employer is not required to accommodate a religious observance or practice if it would pose an
undue hardship on its business. An accommodation might pose an “undue hardship,” for example,
if it would require the employer to breach an otherwise valid collective bargaining agreement, see,
e.g., Hardison, 432U.S. at 79, or carve out 2 special exception to a seniority system, id. at 83; see
also U.S. Airways, 535U.S. at 403. Likewise; an accommodation might pose an “undue hardship” -
if it would impose “more than a de minimis cost” on the business, such as in the case of a company
where weekend work is “essential to [the] business” and many employees have religious
observances that would prohibit them from working on the weekends, so that accommodations for
all such employees would result in significant overtime costs for the employer. Hardison, 432
U.S. at 80, 84 & n.15. . In general, though, Title VII expects positive results for society from a
cooperative process between an employer and its employee “in the search for an acceptable
reconciliation of the needs of the employee’s religion and the exigencies of the employer’s
. business.” Philbrook, 479 U.S. at 69 (internal quotations omitted). '

The area of religious speech and expression is a useful example of reasonable
accommodation, Where speech or expression is part of a person’s religious observance and
practice, it falls within the scope of Title VII. See 42 U.S.C. §§ 2000e, 2000e-2. Speech or
expression outside of the scope of an individual’'s employment can almost always be
accommodated without undue hardship to a business. Speech or expression within the scope of
an individual’s employment, during work bours, or in the workplace may, depending upon the
facts and circumstances, be reasonably accommodated. Cf Abercrombie, 135 S. Ct. at 2032.

‘The federal government’s approach to free exercise in the federal workplace provides
useful guidance on such reasonable accommodations. For example, under the Guidelines issued
by President Clinton, the federal government permits a federal employee to “keep a Bible or Koran .
on her private desk and read it during breaks”; to discuss his religious views with other employees,
subject “to the same rules of order as apply to other employee expression”; to display religious
messages on clothing or wear religious medallions visible to others; and to hand out religious tracts
to other employees or invite them to attend worship services at the employee’s church, except to
the extent that such speech becomes excessive or harassing. Guidelines on Religious Exercise and
Religious Expression in the Federal Workplace, § 1(A), Aug. 14, 1997 (hereinafter “Clinton
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Guidelines™). The Clinton Guidelines have the force of an Executive Order. - See Legal
Effectiveness of a Presidential Directive, as Compared to an Executive Order, 24 Op. O.L.C. 29,
29 (2000) (“{T]bere is no-substantive difference in the legal effectiveness of an executive order
and a presidential directive that is styled other than as an executive order.”); see also Memorandum
from President William J. Clinton to the Heads of Executive Departments and Agencies (Aug. 14,
1997) (“All civilian executive branch agencies, officials, and employees must follow these
Guidelines carefully.”). The successful experience of the federal government in applying the
Clinton Guidelines over the last twenty years is evidence that religious speech and expression can

be reasonably accommodated in the workplace without exposing an employer to liability under
workplace harassment laws.

Time off for religious holidays is also often an area of concern. The observance of religious
holidays is an “aspect{] of religious observance and practice” and is therefore protected by Title
VIL 42 U.S.C. §§ 2000e, 2000e-2. Examples of reasonable accommodations for that practice
could include a change of job assignments or lateral transfer to a position whose schedule does not
conflict with the employee’s religious holidays, 29 CE.R. § 1605.2(d)(1)(iii); a voluntary work
schedule swap with another employee, id. § 1065.2(d)(1)(1); ora flexible scheduling scheme that
allows employees to arrive or leave early, use floating or optional holidays for religious holidays,
or make up time lost on another day, id. § 1065.2(d)(1)(ii). Again, the federal government has
demonstrated reasonable accommodation through its own practice: Congress has created a flexible
scheduling scheme for federal employees, which allows employees to take compensatory time off
for religious observances, 5 U.S.C. § 5550a, and the Clinton Guidelines make clear that “[aln
agency must adjust work schedules to accommodate an employee’s religious observance—for
example, Sabbath or religious holiday observance—if an adequate substitute is available, or if the
employee’s absence would not otherwise impose an undue burden on the agency,” Clinton
Guidelines § 1(C). If an employer regularly permits accommodation in work scheduling for
secular copflicts and denies such accommodation for religious conflicts, “such an arrangement

would display a discrimination against religious practices that is the antitbesis of reasonableness.”
Philbrook, 479 U.S. at 71.

Except for certain exceptions discussed in the next section, Title VIP’s protection against
disparate treatment, 42 U.S.C. § 2000e-2(a)(1), is implicated any fime religious observance or
practice is a motivating factor in an employer’s covered decision, Abercrombie, 135 S.Ct. at 2033.
That is true even when an employer acts without actual knowledge of the need for an

accommodation from a neutral policy but with “an unsubstantiated suspicion” of the same. Id. at
2034.

ii. Protections for Religious Employers

Congress has acknowledged, however, that religion sometimes is an appropriate factor in
employment decisions, and it has limited Title VII’s scope accordingly. Thus, for example, where
religion “is a bona fide occupational qualification reasonably necessary to the normal operation of
[a] particular business or enterprise,” employers may hire and employ individuals based on their
religion. 42 U.S.C. §2000e-2(e)(1). Likewise, where educational institutions are “owned,
supported, controlled or managed, [in whole or in substantial part] by a particular religion or by a
particular religious corporation, association, or society” or direct their curiculum “toward the
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propagation of a particular religion,” such institutions may hire and employ individuals of a
particular religion. /d And “a religious corporation, association, educational institution, or
society” may employ “individuals of a particular religion to perform work connected with the
carrying on by such corporation, association, educational institution, or society of its activities.”

Id §2000e-1(a); Corp. of Presiding Bishop of Church of Jesus Christ of Latter-Day Saints.v.
Amos, 483 U.S. 327, 335-36 (1987).

Because Title VII defines “religion” broadly to include “all aspects of religious observance
and practice, as well as belief,” 42 U.S.C. § 2000e(j), these exemptions include decisions “to
employ only persons whose beliefs and conduct are consistent with the employer’s religious
precepts.” Little v. Wuerl, 929 F.2d 944,-951 (3d Cir. 1991); see also Killinger v. Samford Univ.,
113 F.3d 196, 198-200 (11th Cir. 1997). For example, inr Little, the Third Circuit held that the
exemption applied to a Catholic school’s decision to fire a divorced Protestant teacher who, though
having agreed to abide by a code of conduct shaped by the doctrines of the Catholic Church,

married a baptized Catbolic without first pursuing the official annulment process of the Church.
929 F.2d at 946, 951.

Section 702 broadly exempts from its reach religious corporations, associations,
educational institutions, and societies. The statute’s terms do not limit this exemption to non-profit
organizations, to organizations that carry on only religious activities, or to organizations
established by a church or formally affiliated therewith, See Civil Rights Act of 1964, § 702(a),
codified at 42 US.C. § 2000e-1(a); see also Hobby Lobby, 134 S. Ct. at 2773-74; Corp. of
Presiding Bishop, 483 U.S. at 335-36. The exemption applics whenever the organization is
“religious,” which means that it is organized for religious purposes and engages in activity
consistent with, and in furtberance of, such purposes. Br. of Amicus Curiae the U.S. Supp.
Appellee, Spencer v. World Vision, Inc., No. 08-35532 (Sth Cir. 2008). Thus, the exemption -
applies not just to religious denominations and houses of worship, but fo religious colleges,
charitable organizations like the Salvation Army and World Vision International, and many more.
In that way, it is consistent with other broad protections for religious entities in federal law,
including, for example, the exemption of religious entities from many of the requirements under
the Americans with Disabilities Act. See 28 CF.R. app. C; 56 Fed. Reg. 35544, 35554 (July 26,
1991) (explaining that “[t]he ADA’s exemption of religious organizations and religious entities
controlled by religious organizations is very broad, encompassing a wide variety of situations™).

In addition to these explicit exemptions, religious organizations may be entitled to
additional exemptions from discrimination laws. See, e.g., Hosanna-Tabor, 565 0.S. at 180, 188~
90. For example, a religious organization might conclude that it cannot employ an individual who
fails faithfully to adhere to the organization’s religious tenets, either because doing so might itself
inhibit the organization’s exercise of religion or because it might dilute an expressive message.
Cf. Boy Scouts of Am. v. Dale, 530 U.S. 640, 649-55 (2000). Both constitutional and statutory
issues arise when governments seek to regulate such decisions.

As a constitutional matter, religious organizations’ decisions are protected from
governmental interference to the extent they relate to ecclesiastical or internal governance matters.
Hosanna-Tabor, 565 U.S. at 180, 188-90. It is beyond dispute that “it would violate the First
Amendment for courts to apply [employment discrimination] laws to compel the ordination of
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women by the Catholic Church or by an Orthodox Jewish seminary.” Id. at 188. The same is true
for other employees who “minister to the faithful,” including those who are not themselves the
head of the religious congregation and who are not engaged solely in religious functions. Id. at
188, 190, 194-95; see also Br. of Amicus Curiae the U.S. Supp. Appellee, Spencer v. World Vision,

Ine., No. 08-35532 (th Cir. 2008) (noting that the First Amendment protects “the right to employ
staff who share the religious organization’s religious beliefs™).

Even if a particular associational decision could be construed to fall outside this protection,
the government would likely still have to show that any interference with the religious
organization’s associational rights is justified under strict scrutiny. See Roberts v. U.S. Jaycees,
468 U.S. 609, 623 (1984) (infringements on expressive association are subject to strict scrutiny);
Smith, 494 U.S. at 882 (“[IIt is easy to envision a case in which a challenge on freedom of
association grounds would likewise be reinforced by Free Exercise Clause concerns.”). The
government may be able to meet that standard with respect to race discrimination, see Bob Jones
Univ,, 461 U.S. at 604, but may not be able to with respect to other forms of discrimination. For
example, at least one court has held that forced inclusion of women into a mosque’s religious
men’s meeting would violate the freedom of expressive association. Donaldson v. Farrakhan, 7162
N.E.2d 835, 840-41 (Mass. 2002). The Supreme Court has also held that the government’s interest
in addressing sexual-orientation discrimination is not sufficiently compelling to justify an

infringement on the expressive association rights of a private organization. Boy Scouts, 530 U.S.
at 659. :

As a statutory matter, RFRA too might requiré an exemption or accommodation for
religious organizations from antidiscrimination laws. For example, “prohibiting religious
organizations from hiring only coreligionists can ‘impose a significant burden on their exercise of
religion, even as applied to employees in programs that must, by law, refrain from specifically
religious activities.”™ Application of the Religious Freedom Restoration Act to the Award of a
Grant Pursuant to the Juvenile Justice and Delinguency Prevention Act, 31 Op. O.L.C. 162, 172
(2007) (quoting Direct Aid to Faith-Based Organizations Under the Charitable Choice Provisions
 of the Community Solutions Act of 2001, 25 Op. 0.L.C. 129, 132 (2001)); see also Corp. of

Presiding Bishop, 483 U.S. at 336 (noting that it would be “a significant burden on a religious
organization to require it, on pain of substantial liability, to predict which of its activities a secular
court wlould] consider religious” in applying a nondiscrimination provision that applied only to
secular, but not religious, activities). If an organization establishes the existence of such a burden,
the government must establish that imposing such burden on the organization is the least restrictive
means of achieving a compelling governmental interest. That is a demanding standard and thus,
even where Congress has not expressly exempted religious organizations from its
antidiscrimination laws—as it has in other contexis, see, e.g., 42 U.S.C. §§ 3607 (Fair Housing
Act), 12187 (Americans with Disabilities Act}—RFRA might require such an exemption. '

2. VGovérnment Programs

Protections for religious organizations likewise exist in government contracts, grants, and
other programs. Recognizing that religious organizations can make important contributions to
government programs, see, e.g., 22 U.S.C. § 7601(19), Congress has expressly permitted religious
organizations to participate in numerous such programs on an equal basis with secular
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organizations, see, e.g., 42 U.S.C. .§§ 290kk-1, 300x-63 604a, 6291. Where Congress has not
expressly so provided, the President has made clear that “[t]he Nation’s social sefvice capacity
will benefit .if all eligible organizations, including faith-based and other neighborhood
organizations, are able to compete on an equal footing for Federal financial assistance used to -
support social service programs.” Exec. Order No. 13559, § 1, 75 Fed. Reg. 71319, 71319 (Nov.
17, 2010) (amending Exec. Order No. 13279, 67 Fed. Reg. 77141 (2002)). To that end, no
organization may be “discriminated against on the basis of religion or religious belief in the
administration or distribution of Federal financial assistance under social service programs.” Id
“Qrganizations that engage in explicitly religious activities (including activities that involve overt
religious conteni such as worship, religious instruction, or proselytization)” are eligible to
participate in such programs, so long as they conduct such activities outside of the programs
directly funded by the federal government and at a separate time and location. Id.

The President has assured religious organizations that they are “eligible to compete for
Federal financial assistance used to support social service programs and to participate fully in the
social services programs supported with Federal financial assistance without impairing their
independence, autonomy, expression outside the programs in question, or religious character.” See
id ; see also 42 U.S.C. § 290kk-1(e) (similar statutory assurance). Religious organizations that
apply for or participate in such programs may continue to carry out their mission, “including the
definition, development, practice, and expression of . . . religious beliefs,” so long as they do not
use any “direct Federal financial assistance™ received “to support or engage in any explicitly
religious activities” such as worship, religious instruction, or proselytization. Exec. Order No.
13559, § 1. They may also “use their facilities to provide social services supported with Federal
financial assistance, without removing or altering religious art, icons, scriptures, or other symbols
from these facilities,” and they may continue to “retain religious terms” in their names, select

“hoard members on a religious basis, and include religious references in . . . mission statements
and other chartering or governing documents.” Id. ' ' ‘

With respect to government contracts in particular, Executive Order 13279, 67 Fed. Reg.
77141 (Dec. 12, 2002), confirms that the independence and autonomy promised to religious
organizations include independence and autonomy in religious hiring.  Specifically, it provides
that the employment nondiscrimination requirements in Section 202 of Executive Order 11246,
which normally apply to government contracts, do “not apply to a Government contractor or
subcontractor that is a religious corporation, association, educational institution, or society, with
respect to the employment of individuals of & particular religion to perform work connected with
the carrying on by such corporation, association, educational institution, or society of its

activities.” Exec. Order No. 13279, § 4, amending Exec. Order No. 11246, § 204(c), 30 Fed. Reg.
12319, 12935 (Sept. 24, 1965).

Because the religious hiring protection in Executive Order 13279 parallels the Section 702
exemption in Title VII, it should be interpreted to protect the decision “to employ only persons
whose beliefs and conduct are consistent with the employer’s religious precepts.” Little, 929 F.2d
at 951. That paralle] interpretation is consistent with the Supreme Court’s repeated counsel that
the decision to borrow statutory text in a new statute is “strong indication that the two statutes
should be interpreted pari passu.” Northcross v. Bd. of Educ. of Memphis City Sch., 412 U.S. 427
(1973) (per curiam); see also Jerman v. Carlisle, McNellie, Rini, Kramer & Ulrich L.P.A., 559
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U.S. 573,590 (2010). Tt is also consistent with the Executive Order’s own usage of discrimination
on the basis of “religion” as something distinct and more expansive than discrimination on the
basis of “religious belief.” See, e.g., Exec. Order No. 13279, § 2(c) (“No organization should be
discriminated against on the basis of religion or religious belief . . . “ (emphasis added)); id. § 2(d)
(“All organizations that receive Federal financial assistance under social services programs should
be prohibited from discriminating against beneficiaries or potential beneficiaries of the social
services programs on the basis of religion or religious belief. Accordingly, organizations, in
providing services supported in whole or in part with Federal financial assistance, and in their
outreach activities related to such services, should not be allowed to discriminate against current
or prospective program beneficiaries on the basis of religion, a religious belief, a refusal to hold a
religious belief, or a refusal to actively participate in a religious practice.”). Indeed, because the
Executive Order uses “on the basis of religion or religious belief” in both the provision prohibiting
discrimination against religious organizations and the provision prohibiting discrimination
“against beneficiaries or potential beneficiaries,” a narrow interpretation of the protection for
religious organizations’ hiring decisions would lead to a narrow protection for beneficiaries of
programs served by such organizations. See id. §§ 2(c), (d). It would also lead to inconsistencies
in the treatment of religious hiring across government programs, as some program-specific statutes
and regulations expressly confirm that “[a] religious organization’s exemption provided under
section 2000e-1 of this title regarding employment practices shall not be affected by its

participation, or receipt of funds from, a designated program.” 42 U.S.C. § 290kk-1(e); see also
6 CF.R. § 19.9 (same).

Even absent the Executive Order, however, RFRA would limit the extent to which the
government could condition participation in a federal grant or contract program on a religious
organization’s effective relinquishment of its Section 702 exemption. RFRA applies to all
government conduct, not just to legislation or regulation, see 42 U.S.C. § 2000bb-1, and the Office
of Legal Counsel has determined that application of a religious nondiscrimination law to the hiring
decisions of a religious organization can impose a substantial burden on the exercise of religion.
Application of the Religious Freedom Restoration Act to the Award of a Grant, 31 Op. O.L.C. at
172; Direct Aid to Faith-Based Organizations, 25 Op. O.L.C. at 132. Given Congress’s
“recognition that religious discrimination in employment is permissible in some circumstances,”
the government will not ordinarily be able to assert a compelling interest in prohibiting that
conduct as a general condition of a religious organization’s receipt of any particular government
grant or contract. Application of the Religious Freedom Restoration Act to the Award of a Grant,
31 Op. of O.L.C. at 186. The government will also bear a heavy burden to establish that requiring
a particular contractor or grantee effectively to relinquish its Section 702 exemption is the least
restrictive means of achieving a compelling governmental interest. See 42 U.S.C. § 2000bb-1.

The First Amendment also “supplies a limit on Congress’ ability to place conditions on the

receipt of funds.” Agency for Int’l Dev. v. All. for Open Soc’y Int’l, Inc., 133 S, Ct. 2321, 2328
©(2013) (internal quotation marks omitted)). Although Congress may specify the activities that it
wants to subsidize, it may not “seek to leverage funding” to regulate constitutionally protected
conduct “outside the contours of the program itself.” See id. Thus, if a condition on participation
in a government program—including eligibility for receipt of federally backed student loans—
would interfere with a religious organization’s constitutionally protected rights, see, e.g.,
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Hosanna-Tabor, 565 U.S. at 188-89, that condition could raise concerns under the
“ynconstitutional conditions” doctrine, see AIL for Open Soc’y Int’l, Inc., 133 S. Ct. at 2328.

Finally, Congress has provided an additional statutory protection for educational
institutions controlled by religious organizations who provide education programs or activities
receiving federal financial assistance. Such institutions are exempt from Title IX’s prohibition on
sex discrimination in those programs and activities where that prohibition “would not be consistent
with the religious tenets of such organization{s].” 20 U.S.C. § 1681(a)(3). Although eligible
institutions may “claim the exemption” in advance by “submitting in writing to the Assistant
Secretary a statement by the highest ranking official of the institution, identifying the provisions
... [that] conflict with a specific tenet of the religious organization,” 34 CF.R. § 106.12(b), they
are not required to do so to have the benefit of it, see 20 U.S.C. § 1681.

3. Government Mandates

Congress has undertaken many similar efforts to accommodate religious adherents in
diverse areas of federal law. For example, it has exempted individuals who, “by reason of religious
training and belief,” are conscientiously opposed to war from training and service in the armed
forces of the United States. 50 U.S.C.-§ 3806(;). It has exempted “ritual slaughter and the handling
or other preparation of livestock for ritual slaughter” from federal regulations governing methods
of animal slaughter. 7 U.S.C. § 1906. It has exempted “private secondary school[s] that maintain{|
" a religious objection to service in the Armed Forces” from being required to provide military
recruiters with access to student recruiting information. 20 U.S.C. § 7908. It has exempted federal
employees and contractors with religious objections to the death penalty from being required to
“be in attendance at or to participate in any prosecution or execution.” 18 U.S.C. §3597(b). It
has allowed individuals with religious objections to certain forms of medical treatment to opt out
of such treatment. See, e.g., 33 US.C. § 907(k); 42 U.S.C. § 290bb-36(f). It has created tax
accommodations for members of religious faiths conscientiously opposed to acceptance of the
benefits of any private or public insurance, see, e.g., 26 U.S.C. §§ 1402(g), 3127, and for members
of religious orders required to take a vow of poverty, see, e.g., 26 U.S.C. § 3121().

Congress has taken special care with respect to programs touching on abortion,
sterilization, and other procedures that may raise religious conscience objections. For example, it
has prohibited entities receiving certain federal funds for health service programs or research
activities from requiring individuals to participate in such program or activity contrary to their
- religious beliefs. 42 U.S.C. § 300a-7(d), (e). It has prohibited discrimination against health care

professionals and entities that refuse to undergo, require, or provide training in the performance of
induced abortions; to provide such abortions; or to refer for such abortions, and it will deem
accredited any health care professional or entity denied accreditation based on such actions. Id.
§ 238n(a), (b). It has also made clear that receipt of certain federal funds does not require an
individual “to perform or assist in the performance of any sterilization procedure or abortion if
[doing so} would be contrary to his religious beliefs or moral convictions™ nor an entity to “make
its facilities available for the performance of” those procedures if such performance “is prohibited
by the entity on the basis of religious beliefs or moral convictions,” nor an entity to “provide any
personnel for the performance or assistance in the performance of” such procedures if such
performance or assistance “would be contrary to the religious beliefs or moral convictions of such
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persommel.” Id. § 300a-7(b). Finally, no “qualified health planis] offered through an Exchange”
may discriminate against any health care professional or entity that refuses to “provide, pay for,
provide coverage of, or refer for abortions,” § 18023(b)(4); see also Consolidated Appropriations
Act, 2016, Pub. L. No. 114-113, div. H, § 507(d), 129 Stat. 2242, 2649 (Dec. 18, 2015).

Congress has also been particularly solicitous of the religious freedom of American
Indians. In 1978, Congress declared it the “policy of the United States to protect and preserve for
American Indians their inherent right of freedom to believe, express, and exercise the traditional
religions of the American Indian, Eskimo, Aleut, and Native Hawaiians, including but not limited
to access to sites, use and possession of sacred objects, and the freedom to worship through
ceremonials and traditional rites.” 42 U.S.C. § 1996. Consistent with that policy, it has passed
numerous statutes to protect American Indians’ right of access for religious purposes to national
park lands, Scenic Area lands, and lands held in trust by the United States. See, e.g., 16 U.S.C.
§§ 228i(b), 410aaa-75(a), 460un-47, 543f, 698v-11(b)(11). It has specifically sought to preserve
lands of religious significance and has required notification to American Indians of any possible
harm to or destruction of such lands. Id. § 470cc. Finally, it has provided statutory exemptions
for American Indians’ use of otherwise regulated articles such as bald eagle feathers and peyote
as part of traditional religious practice. Id. §§ 668a, 4305(d); 42 U.5.C. § 1996a.

* * ¥

‘The depth and breadth of constitutional and statutory protections for religious observance
and practice in America confirm the enduring importance of religious freedom to the United States.
They also provide clear guidance for all those charged with enforcing federal-law: The free
exercise of religion is not limited to a right to hold personal religious beliefs or even to worship in
a sacred place. It encompasses all aspects of religious observance and practice. To the greatest
extent practicable and permitted by law, such religious observance and practice should be
reasonably accommodated in all government activity, including employment, contracting, and
programming. See Zorachv. Clauson, 343 U.S. 306, 314 (1952) (“[Government] follows the best

of our traditions . . . [when it] respects the religious nature of our people and accommodates the
public service to their spiritual needs.”).



